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BRIEF FOR APPELLANT 


STATEMENT OF THE ISSUES 
I. The arrest of the appellant, without a warrant, was without probable 
cause, being based on information of an unknown third party whose 
reliability was not known to the police, and was in violation of the 
appellant's constitutional rights under the Fourth Amendment. 

II. The confrontation of the complaining witness with the appellant at 
the police precinct without benefit of a line-up was a violation of 
the appellant's constitutional right of due process under the Fifth 
Amendment. 


—i ile i 
III. The comments by the Government, in its closing eegemaneae on the 
failure of the appellant to utilize witnesses in bis defense, with- 
out subsequent instruction from the Trial Judge, vas prejudicial to 
the appellant and a violation of due process. : 
IV. The admission of the prior conviction was erroneous and prejudicial 


to the appellant's right of due process. 
| 


V. The evidence presented by the Government was so inconsistent as to 


require the Trial Judge to grant the appellant's motion for directed 


! 
i} 


verdict. 


(This case has not previously been before this Court) 


| 


STATEMENT OF THE CASE 


This is an appeal from a criminal trial (Criminal Case No. 766- 
67), with jury, held in the United States District Court for the District 
of Columbia on two counts: (1) assault with intent to! carnally know; and 
(2) assault with a deadly weapon. The appellant was found not guilty of 
the second count. A verdict of guilty was entered as as the first count 
and appellant was sentenced to two to seven years. This proceeding seeks 


| 


review of the verdict and sentence below. 


Appellant was indicted on June 26, 1967. The indictment arose 
out of a complaint alleging that during the evening of April 12, 1967, the 
complaining witness was accosted and dragged into an alley where she was 
assaulted with the intent of her attacker to commit carnal knowledge. The 


| 
| 
| 
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time of the attack was either 9:00 PM, 9:30 PM or 10:00 PM (GS Tr 4- 
5, DC Tr 91, 207 and 270) 

The complaining witness stated that she did not see her 
attacker when he grabbed her as he remained behind her until they vere 
in the alley (GS Tr 13). She later stated that her attacker was along 
side of her as he dragged her into the alley (DC Tr 109) and denied 
saying that her attacker grabbed her from behind (DC Tr 41). 

Miss Ross, the complaining witness, stated at the preliminary 
hearing that she was able to see her attacker for the first time when a 
car began to enter the alley during the attack, thereby momentarily illun- 
inating the darkened alley (GS Tr 15). She later said that this was not 
true (DC Tr 154-155). Rather, Miss Ross stated that she had seen her 
attacker standing on a corner alone prior to the attack; he had spoken 
to her and; as she glanced back, he had run up to her and grabbed her 
(DC Tr 36-38, 40, 81). She stated that she did not remember making a 
sworn statement the day following the alleged attack that her attacker 
had come out of a beer garden, ran up to her and grabbed her (DC Tr 139); 
nor that she had testified at the Grand Jury proceedings that her attacker 
was with two other boys who later went back into the beer garden (DC Tr 162). 


1/ References to the transcript of the preliminary hearing, April 20, 
1967, are indicated as "GS Tr.” References to the trial at the 
District Court are indicated as "DC Tr." 


Gi 


The attack lasted approximately fifteen to twenty minutes 


(GS Tr 10, DC Tr 33) and occurred in a dark unlighted alley (GS Tr 13). 
Miss Ross testified that during the attack she struck her assailant 
with a bottle but did not know where (GS Tr 20). At the trial, she 


testified that she cut him over the eye (DC Tr 31, 36). ‘During the 


preliminary hearing, she also stated that the cut resulted in a heavy 
flow of blood dripping down into her face and mouth (GS Tr 21-22). 
Also, during the course of the attack, one (cs Tr 7) or two 
boys came into the alley and talked with her attacker (GS Tr 14-15, DC 
Tr 84, 87). She said that one of the boys was named Styles (GS Tr 15) 
but did not know the other whom she later identified as Dobbs (DC Tr 88, 
117 and 161). She stated that neither Dobbs nor Styles touched her (DC 
Tr 173) and denied saying that Styles had grabbed her and kept her from 
running out of the alley (DC Tr 141, 143, 157 and 173). ‘Both she and 
her brother knew Styles and Dobbs (GS Tr 14-15, DC Tr 88, 117, 161 and 
243-244), and she saw Dobbs everyday (DC Tr 161). | 


While the alleged attack was in progress, a car began to enter 


the alley. According to Miss Ross, this occurred before she hit her 
attacker (DC Tr 33-34) and before Dobbs, Styles or a Verna Johnson appeared 
on the scene (DC Tr 179). Miss Ross denied previously stating at the pre- 
liminary hearing (GS Tr 17) that Miss Johnson was out side the alley when 
the car approached (DC Tr 183). : 
During the alleged attack, Miss Ross called to Miss Johnson, who 


wes passing the alley, and told her that she was being attacked (DC 
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Te 89). Although Miss Johnson saw a figure in the dark alley, she 
could not identify who it was (DC Tr 209-11). Miss Johnson then went 
and got a boy standing on the corner, Sheldon Johnson. Mr. Johnson 
testified that when he came to the mouth of the alley he recognized 
Miss Ross. He could not, however, identify the man who was in the 
alley with her (DC Tr 247R). 

The attacker was not successful in having forced relations 
with Miss Ross (DC Tr 85-86). Miss Ross testified that her attacker 
bad his pants down and saw his private parts (DC Tr &, 85, 115, and 
172-173). She denied previously stating that her attacker had both 
his pants and shorts down (DC Tr 139) or that she previously said that 
he had all his clothes on and pulled his private parts out of the gap 
in his pants (GS Tr 7, DC Tr 139, 140 and 144). Although Miss Ross testi- 
fied that her attacker threatened to kill her (DC Tr 84), she also testi- 
fied that she could not understand anything he said because he was 
mumbling (GS Tr 11 and DC Tr 112). 

Miss Ross, after fifteen to twenty minutes, was able to get 
away from her attacker and run out of the alley. Once out of the alley, 
she stated that she looked back, from a block away, and saw her attacker 
come out of the alley (GS Tr 18). Later, however, she said she never did 
look back once out of the alley (DC Tr 123-12% and 159-160). 

Miss Ross immediately went home where she told her brother that 
a boy tried to rape her (DC Tr 93). Her brother, Kermit Ross, immediately 


ran out of the house (DC Tr 93). 


@6- ! 
Sheldon Johnson testified that a boy, whom he later identi- 
fied as the appellant, came out of the alley and asked where a mirror 
vas (DC Tr 247R). He also stated that blood was running down the boy's 
face (GS Tr 28). Mr. Johnson further stated that he watched the boy 
enter a bar, come out and proceed down the street. Furthermore, he con- 
tinued to watch him until the boy entered an alley where upon he lost 
sight of him (GS Tr 33, DC Tr 52 and 247H). | 
Miss Ross’ brother, Kermit, testified that his sister arrived 
home between 10:00 and 10:15 PM (DC Tr 219). He said that she told him 
that a boy tried to rape her (DC Tr 219) and that he had a scar over his 
eye (DC Tr 231). He then ran out of the house with Anthony Jones, a 
friend of his (DC Tr 220). | 
According to .Mr. Ross, he and Mr. Jones ran down to where Mr. 


Johnson was on the street; that Johnson told him the boy went down the 


street; and that he ran after the boy. Mr. Ross testified that he caught 
up to the boy whose face was bleeding (DC Tr 223). He asked the boy if 
he attacked Miss Ross and testified that the boy said yes, three or four 
times (DC Tr 223 and 239). Mr. Ross denied that he said in a sworn state- 
ment made the day following the attack that the boy denied ever knowning 
his sister (DC Tr 240-241). : 
Mr. Ross then testified that he went and found a police officer; 
told the officer that his sister had been raped; and together with the 


officer, they began to search for the boy (DC Tr 225). He also stated 


= Fie 
that they found the boy waiting at a bus stop, whereupon, the appellant 
was arrested. The police officer confirmed the arrest (GS Tr 36, DC Tr 
35-39). Counsel for appellant at the trial moved that the arrest was 
without probable cause (DC Tr 250-254). The motion was denied (DC Tr 
258). 

Miss Ross testified that after arriving at home and telling 
her brother she was attacked (DC Tr 93), she changed her clothes. The 
police arrived at her home and asked her to come to the police station 
to identify a boy whom they had arrested (DC Tr 29). Upon arriving at 
the police station, the police brought Miss Ross into a room where the 
appellant, the only Negro present, was seated at a table (GS Tr 9, DC 
Tr 27-28). Wo line-up was held (GS Tr 9, DC Tr 27-28). Sheldon Johnson 
testified that he also was brought into the room to see the appellant 
(GS Tr 35 and DC Tr 53). Miss Ross further stated that there was no 
blood flowing from the appellant's eye at the police station (DC Tr 31). 
The arresting officer testified similarly (GS Tr 38). Counsel for appel- 
lant raised the question of the ability of the complaining witness to 
identify the appellant absent the police station confrontation without 
benefit of a line-up (DC Tr 55-56). The motion was denied (DC Tr 58-59). 

The testimony of the Government's witnesses as to the clothing 
of the attacker was sketchy (GS Tr 32-33, DC Tr 32, 36-38, 122, 136, 165, 
233, 247M, 2470, 247Z, 247FF, 247GG). 


Y 
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A doctor, who examined Miss Ross after the attack, testified 
that there was no indication of forced intercourse, but he could not 


say whether or not Miss Ross had had prior relations (DC Tr 195-196). 


The doctor did state that although no sperm was found outside of the 


sexual organs, sperm was found inside the vagina (DC Tr 198, 200). 
Detective Baker, a Government witness, testified that the normal 

procedure in cases, such as this was to have the accused's clothes sent 

to the FBI lab for examination. However, this procedure vas not followed 

in this case (DC Tr 247ZZ). At the close of the Government's case, appel- 

lant’s attorney moved for “acquital" on both counts (DC tr 254). The 


Court below denied the motion (DC Tr 259). 


Prior to presentation of her case, appellant's attorney argued 
against admission of the prior conviction (DC Tr 272-273), but, the motion 
was denied (DC Tr 272-273). : 

The appellant testified that he was with his uycle in a rest- 


aurant during the time of the alleged attack and did not leave until 
approximately 10:20 PM (DC Tr 289). Appellant's uncle verified his nep- 
hew's testimony (DC Tr 275, 281). The appellant also exptained the cut 
over his eye (DC Tr 265-267, 290-291, 295). He also denied knowing Styles 
and Dobbs (DC Tr 292). | 

All prior motions were renewed by appellant's Rceceney (DC Tr 
307, 312) and denied by the Trial Court (DC Tr 307, 312). 

Following the closing argument by counsel for the Government, 


counsel for appellant raised the question of the Government's comment on 
| 
| 
| 
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the failure of the appellant to utilize witnesses (DC Tr 330-331). 


The Court, however, refused to grant appellant's motion (DC Tr 331). 


ARGUMENT 


I. ‘THE ARREST OF THE APPELLANT, WITHOUT A WARRANT, WAS WITHOUT PROBABLE 
CAUSE, BEING BASED ON INFORMATION OF AN UNKNOWN THIRD PARTY WHOSE 
RELIABILITY WAS NOT KNOWN TO THE POLICE, AND WAS IN VIOLATION OF THE 
APPELLANT'S CONSTITUTIONAL RIGHTS UNDER THE FOURTH AMENDMENT 


(See, General Sessions Transcript, pages 20 and 36; District Court 
Transcript, pages 93, 219, 225, 231, 247LL, 250-254 and 258) 

The record below clearly indicates that the arrest of the 
appellant resulted solely from the information received from the com- 
plaining witness’ brother, Kermit Ross. Both the brother and the arresting 
police officer so testified (GS Tr 36 and DC Tr 225). Equally clear is 
the fact that the brother was not a witness to the attack on his sister 
and was at home at the time of the attack (DC Tr 219). Furthermore, aside 
from the general information that a "boy" tried to rape her, no specific 
information as to a description of the attacker was given to the brother 

2 
(DC Tr 93). 

The arresting officer testified that he had not previously 
known the brother (DC Tr 247LL) but, nevertheless, acted on his informa- 
tion (GS Tr 36). 

The brother, despite his relationship to the complaining witness, 


must be considered as a third party acting on non-specific hearsay. Further, 


2/ The brother, at the trial, testified that his sister also told him that 
the boy had a scar over his eye (DC Tr 231). The validity of such a 
statement is doubtful in view of the fact that the sister denied know- 
ing where she struck her attacker (GS Tr 20). 
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being unknown to the police and not being a party to the incident, he 


must also be considered, in the general terminology, as an "informer." 

The citizens’ protection against unreasonable arrest is found 
in the Fourth Amendment to the Constitution. See, Ford ve United States, 
122 U.S. App. D.C. 259, 352 F2d 927 (1965). It is based = the funda- 
mental requirement of probable cause. It is essential that this funda- 
mental requirement be strictly adhered to by law enforcement agencies 
and that the judicial branch prevent a relaxation of this standard. 
Brinegar v. United States, 338 U.S. 160, 93 L Ed. 1879, 69 S. Ct. 1302 
(1949). i 

Appellant does not contend that an arrest, even without a 
warrant, that is based on information received from an informer is in- 
valid per se, Rather, appellant acknowledges that such frees may well 
be valid provided that the criteria established by the Suprene Court and 
this Court are met. McCray v. Illinois, 386 U.S. 300, 18 L Ed.2d 62, 87 


| 
S. Ct. 1056 (1967); United States v. Ventresca, 380 U.S. 102, 13 L Ed.2d 


684, 85 S. Ct. 741 (1965); Beck v. Ohio, 379 U.S. 89, 13 L Ed.2d 142, 85 
S. Ct. 223 (1964); Jackson v. United States, 118 U.S. App. D.C. 341, 336 
F2d 579 (1964); Wong Sun v. United States, 371 U.S. 471, 9 L Ed.2d 441, 


| 
83 S. Ct. 407 (1963); Wrightson v. United States, 93 U.S, App. D.C. 396, 
222 F2d 556 (1955); Contee v. United States, 94 U.S. App. D.C. 297, 215 
F2d 324 (1954). : 


=i2} 

There must be a basis in experience for confidence in the 
reliability of the informer's statement before police can be said to 
act with probable cause. Wong Sun v. United States, supra. This 
basis must be substantial before any reliance can be placed upon the 
hearsay information of an informer. United States v. Ventresca, supra; 
Beck v. Ohio, supra; Jones v. United States, 362 U.S. 257, 4 L Ed.2d 
697, 80 S. Ct. 725 (1960). 

The criteria which has been established to determine whether 
a substantial basis exists for the reliance upon information from an 
informer are threefold: 


(1) Prior knowledge of the source, Contee v. 
United States, supra, and/or the accused, 


Jones v. United States, supra; 

(2) A history of prior reliance upon informa- 
tion received from the informer, McCray v. 
Tilinois, supra; and 

(@) A corroboration of the information given, 
Jones v. United States, supra. 

As to points (1) and (2) above, the record is clear that the 
brother was previously unknown to the arresting officer (DC Tr 247LL) 
and there is no indication that the arresting officer had previously 
known the appellant. In addition, the record is bare as to any history 
of previous reliance upon information received from the brother or any 


other Government witnesses for that matter. It must be assumed that 


such a history does not exist. 
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Point (3) above rests on corrotoration at the time of the 
arrest. The record is bare as to any such corroboration. Rather, 
it is clear that the arrest was based on the information from the 
brother alone (GS Tr 36 and DC Tr 225). : 

Based on the record below, therefore, it is evident that 
none of the criteria established is present in the instant proceeding. 
There was no prior knowledge of either the brother nor the appellant; 
there was no past history of prior reliance; and there was no corrob- 
oration at the time of the arrest. In other words, there was no basis 
in experience for reliability and, therefore, there vas no probable 


cause. Contee v. United States, supra. 


Appellant's contention is not purely academic nor is it made 


to use a technical loophole to escape conviction. As Justice Douglas 


has previously stated: 


“If the word of the informer on which | 
the present arrest was made is sufficient 
to make the arrest legal, kis word would | 
also protect the police who, acting on it, | 
hauled the innocent citizen off to jail." 
Draper v. United States, 358 U.S. 307, 314- 
315, 3 L Ed.2d 327, 333 (1959). (Douglas, | 
J., Dissenting) 
Likewise, in the instant proceeding, if the arrest is allowed to stand, 
then the individual citizen will be left unprotected from an unreason- 


able arrest based on the mere uncorroborated statement of an unknown 
| 


3/ In Wrightson v. United States, supra, this Court held that the 
identification of an accused subsequent to an arrest will not 
cure an illegal arrest without probable cause. In addition, it 
is the appellant's contention that the subsequent identification, 
without benefit of a line-up, was a direct result of the illegal 


arrest. | 
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person, whose reliance is not known, and who was not a party to the 
incident nor present when it occurred. Appellant respectfully submits 
that the failure of the Trial Court to grant his motion that the arrest 
was without probable cause (DC Tr 250-254, 258) was reversable error. 
It. THE CONFRONTATION OF THE COMPLAINING WITNESS WITH THE APPELLANT AT 
THE POLICE PRECINCT WITHOUT BENEFIT OF A LINE-UP WAS A VIOLATION OF 


THE APPELLANT'S CONSTITUTIONAL RIGHT OF DUE PROCESS UNDER THE FIFTH 
AMENDMENT 


(See, General Sessions Transcript, pages 9 and 35; District Court 

Transcript, pages 25-44, 53, 55-56, 58-59, 132 and 136) 

Miss Ross, the complaining witness, testified that once 
arriving home, she changed clothes. The police then arrived and asked 
her to accompany them to the police station to identify a boy they had 
arrested (DC Tr 29). Upon arriving at the police station, the police 
brought Miss Ross into a room where the appellant, the only Negro pre- 
sent, was seated at a table (GS Tr 9, DC Tr 27-28). No line-up was 
held (DC Tr 27-28) 3 Thus, this Court is again faced with a question 
which has been the subject of intense commentary and eee 

The question raised by the appellant was succinctly spelled 
out by the Fourth Circuit in Palmer v. Peyton, wherein the Court stated: 


“Any identification process, of course, 
involves danger; the percipient may be influ- 


4/ It is appellant's contention that the direct confrontation of the 
complaining witness with the appellant was a direct result of the 
illegal arrest discussed in I above. 


S/ See, United States v. Wade, 388 U.S. 218, 18 L Ed.2d 1149, 87 S. 
Ct. 1926 (1967) and authorities cited in footnotes 6 and 7, there- 
in. See also, Stovall v. Denno, 388 U.S. 293, 18 L Ed.2d 1199, 
87 S. Ct. 1967 (1967). 
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enced by prior formed attitudes; indeed, we 
are all too familiar with instances in which 
supposedly irrefutable identifications were 
later shown not to have been correct.... 


is especially so when the identifier is pre- 
sented with no alternative choices; there is 


then a strong predisposition to overcome doubts 
bi] 


and to fasten t the lone t. 
359 F.2d 199 at 201 (4th Cir. 1966). (Emphasis 
supplied) | 


Furthermore, Chief Judge Bazelon more recently in Wright v. United States, 
in what may be characterized as a “concurring-dissent," summed up appel- 
lant's argument when he stated: | | 


"I believe that due process is violated 
whenever the police unjustifiably fail to hold 
a line-up. Since mistaken identifications are 
probably the greatest cause of erroneous con- 
victions,~ we must require the fairest identi- 
fication procedures available under the circum- 
stances. With the stakes so high, due process 
does not permit second best. 


"ZT think this is what the Supreme 

meant in Stovall v. Denno, 388 U.S. 293 (1967) 
In Stovall it held that a defendant was entitled 
to show that the confrontation in his case ‘was 
so unnecessarily suggestive and conducive to 

irreparable mistaken identification that he was 
denied due process of law.' 388 U.S. at 301-02 
(emphasis supplied). The Court went on to say 
that ‘the practice of showing suspects singly 
to persons for the purpose of identification, 
and not as a part of a line-up, has been widely 
condemned.' It affirmed defendant's conviction 
only because the record revealed that the showing 
of Stovall to [the eye-witness victim] in an 
immediate ediate hospital confrontation was imperative.’ 
Id. at 302 (emphasis added). | 


"The clear thrust of Stovall is that, with- 
out justifying circumstances, a one-man showup is 


too umnecessarily suggestive to satisfy 
due process. A line-up must be conducted 
unless it will necessitate a delay which 
is likely to make identification impossible 
or less reliable.@ 


"In Wade the Court pointed out that cross- 
examination at trial ‘cannot be viewed as an 
absolute assurance of accuracy and reliability 
{in courtroom identifications]. Thus, in the 
present context, where so many variables and 
pitfalls exist, the first line of defense must 
be the prevention of unfairness and the lessen- 
ing of the hazards of eyewitness identification 
at the line-up itself. 388 U.S. at 235. In 
other words, we must insist on the fairest 
feasible identification procedures and not rely 
on the courts’ ability to gauge the psychological 
effects of more suggestive procedures. 


"In light of Stovall and Wade, I mst re- 
ject the majority's assertion that I am making 
a new ‘constitutional pronouncement.’ I would 
remand to the District Court to give the Govern- 
ment an opportunity to show that the failure to 
hold a line-up was justified. Due process re- 


quires this showing. 


"l See, United States v. Wade, 388 U.S. 218, 229- 
|! 30 (1967) and materials cited therein. 


"2 In Stovall there was a substantial likelihood 

| that in the time needed to arrange a line-up 
in the hospital room the eyewitness might die. 
In Wise v. United States U.S. App. D.C. 
383 F.2d 206 (1967), the police captured the 
suspect a minute or so after the offense and 
immediately brought him back to be identified 
by the victims. This one-man showup was justi- 
fiable because, as the Court suggested, the fresh 
identification promoted fairness by assuring re- 
liability. 383 F.2d at 209. Moreover, the ident- 
ification took place at the scene of the offense 
rather than in the suggestive atmosphere of a 
police station.” 
Roosevelt Wright, Jr. v. United States, Case No. 
20153 (Decided January 31, 1968) (CADC) , p. 10- 
11 (Bazelon, J., Dissenting). 
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The instant proceeding does not involve a possible "death- 
bed" identification as in Stovall, supra. Nor does it involve an 
identification at the scene of the offense as in Wise v. os ted States, 
—____J-S. App. D.C. sg: 383 F.2d 206 (CADC 1967). Like Wright, supra, 
however, no justifiable explanation has been offered by the Government 
why a line-up was not sine! In addition, we have a young girl advised 


by the police that they have arrested a suspect and then brought together 
| 

i 

Assuming, arguendo, that such an unjustifable confrontation 


with the suspect without benefit of a line-up. 


did not violate appellant's constitutional right of due process per se, 
appellant urges that the record below raises serious doubt as to the 
ability of the complaining witness to identify the appellant as the 
attacker absent such a epee This doubt is bolstered by 

the numerous contradictions in Miss Ross' testimony, see infra, and 

her inability to give even a general description of her assailant (DC 

Tr 32, 36-38, 122 and 136). Despite these facts, the Court below accepted, 
without question, her unsupported statement that she could identify the 
appellant as her attacker, the no line-up confrontation notwithstanding 
(DC Tr 25-44). Appellant respectfully submits that the record does not 
support the Trial Court's action in denying the motion below to invalidate 
the identification of the appellant due to the confrontation without bene- 


fit of line-up (DC Tr 55-56, 58-59). ! 

i 

6/ Unlike Wright, the instant eroceedins involved a confrontation in 
which the appellant was the only Negro present (compare, DC Tr 27- 
28 and Wright, supra, at p. 3). 


2/ ‘A similar question is raised as to the identification or Sheldon 
Johnson who also was brought in to identify the appellant without 
benefit of a line-up (GS Tr 35 and DC Tr 53). 
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Tir. THE COMMENTS BY THE GOVERNMENT, IN ITS CLOSING ARGUMENTS, ON THE 
FAILURE OF THE APPELLANT TO UTILIZE WITNESSES IN HIS DEFENSE,WITH- 
OUT SUBSEQUENT INSTRUCTION FROM THE TRIAL JUDGE, WAS PREJUDICIAL 


TO THE APPELLANT AND A VIOLATION OF DUE PROCESS 
(See, District Court Transcript, pages 327-328 and 330-331) 


In his closing argument to the jury, counsel for the Govern- 
ment stated: 


"The defendant says, sure I had a cut eye, 
right eye and what happened to the right eye 
and he got that at the skating rink the night 
before. 


"Ladies and Gentlemen, he described a rather 
spectacular fall with all sorts of people falling 
over him, but you didn't see anybody come in here 
to testify that corroborated his story, and you 
didn’t see anybody from the people that were there 
at the skating club that night come in this court- 
Toom and say, yes, Ronald Banks was there on Tues- 
‘day, April 11, and he suffered a bad fall and he 
was bleeding. 


"Ho one came down to testify to that and he has 


had eleven months since the day of this occurrence 
‘to find somebody who was there.” (DC Tr 327-328) 


Following the Government's argument, counsel approached the bench, where- 


upon appellant's attorney below argued the propriety of the argument 
quoted above. (DC Tr 330) The following then took place: 


“THE COURT: He was on bond shortly after 
this offense? 
"MRS. DWYER: Yes, but he didn't stay on 
bond. 
_ “THE COURT: He would have had an oppor- 


tunity in that period and 
also through his attorney to 

and secure witnesses." 
(DC Tr 331) 
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It is a well-established principal that a party's failure to 
utilize a witness, peculiarly within his power to produce and whose 


testimony would elucidate the transaction, permits an inference that the 
testimony would have been unfavorable. Graves v. United $ tates, 150 
U.S. 118, 37 L Ed. 1024, 14 S. Ct. 40 (1893). This Court, however, has 
carefully restricted application of this rule to situations where it 

is peculiarly within the party's power to produce the witness and where 
the witness’ testimony would elucidate the transaction. Pennewell v. 


United States, 122 App. D.C. 332, 353 F.2d 870 (1965); Richards v. 


United States, 107 U.S. App. D.C. 197, 275 F.2d 655, cert. den. 363 U.S. 
815 (1960); Billeci v. United States, 87 U.S. App. D.C. 274, 184 F.2d 


394 (1950). Where either of these conditions were lacking, this Court 

has prohibited comment as to absent witnesses. Pennewell ve. United 

States, supra. | 
Most recently, this Court in establishing guidelines to be 


followed in this area stated: | 


"On this record, one must speculate as to 
appellant's capability, and the more so as to 
one peculiar to him, to have brought forth any 
of the uncalled witnesses, including Mrs. Garther. 


Should in future proceedings, the Government seek 
to capitalize on such an omission by appellant, 
this aspect of the matter must first be Suitably 


investigated. eee 
| 


“While Mrs. Garther might have shed light on 
appellant's whereabouts when offenses occurred, 
others appellant said he saw much later in the 
day could not have testified on that score. The 

however, lacking direction ht 


juty, however, lacking direction, might have 
labored under the impression that an inference 
| 
| 


ST = 
adverse to appellant could be drawn from the 


absence of any of these persons." Walter 
Wynn, Jr. v. United States, Case No. 20,725 
(Decided November 16, 1967) (CADC) at pp. 7-8 
(Emphasis added). 

The record below is bare of any "suitable investigation" by 
the Govermment as to whether it was peculiarly within the appellant's 
power to produce the witnesses commented upon by the prosecutor in 
his closing argument. In addition, unlike Pennewell, supra, there was 
no subsequent instruction or charge to the jury. 

The instant proceeding below was tried some four months after 
Wynn, supra. In light of the guidelines spelled out in that case and 
this Court's previous rulings in this area, Pennewell, supra; Richards, 
Supra; Billeci, supra, it is respectfully submitted that the Government's 
comment must be considered as improper and, not being cured by subse- 
quent instruction from the Trial Judge, Pennewell, supra, prejudicial 
to appeliant’s right to due process. 

IV. THE ADMISSION OF THE PRIOR CONVICTION WAS ERRONEOUS AND PREJUDICIAL 
TO THE APPELLANT'S RIGHT OF DUE PROCESS 


(See, District Court Transcript, pages 259-273) 


At the trial below, counsel for the appellant raised the 


question of the propriety of allowing the Government to introduce 
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8/ i 
appellant's prior conviction (DC Tr 259-262). The appellant then 


took the stand, without the jury being present, to demonstrate the 
relevancy of his testimony (DC Tr 262-268). Appellant's attorney 
again raised the question as to the admission of the aioe conviction 
in light of this Court's ruling in Luck v. United States, 121 U.S. 
App. D.C. 151, 348 F.2d 763 (1965) (DC Tr 268-272). The Trial Judge, 
however, ruled in favor of admission (DC Tr 273). 
The question of admission of prior convictions has long been 
the subject of critism by legal ro ek Similarly, this Court has 
recognized the inherent dangers in such admissions. Gordon v. United 
States, _U.S. App. D.C.___, 383 F.2d 936 (1967); Brown v. United 
States, 125 U.S. App. D.C. 220, 370 F.2d 242 (1966); Luck v. United 


States, supra. 
| 
The decisions of this Court in Luck and Gordon have estab- 
veuseiees eee ge 
lished criteria for the admission of prior convictions. | These include, 
among other things, the nearness or remoteness of the prior conviction, 


Gordon, supra, and the age of the defendant at the time of the previous 


conviction, Luck, supra. In the instant proceeding, the appellant's 
prior conviction occurred in 1961, some six years before the incident 


in question and when he was sixteen years old. 


8/ The appellant had been convicted in 1961 of housebreaking, some six 
years prior to the instant complaint and at a time when appellant 
was sixteen years old. At the time of his arrest in the instant pro- 
ceeding, appellant had been on parole for over 2 1/4 years with less 
than six months remaining to run. 


9/ See, Borchard, Convicting The Innocent, 136-140, 158-166, 364-367 
(1932); Frank, Not Guilty, 106-107 (1957); McCormick, Evidence, §43 
(1954); Note, 78 Harv L Rev 426, 435-442 (1964); Note, “Other | Crimes, 
Evidence At Trial: Of Balancing And Other Matters." 70 Yale L J 
763, 774-778 (1961). 
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In addition, in light of the numerous inconsistences in the 


record below, a serious question is raised as to the admission of 


prior conviction in question. For as this Court recently stated: 


"Courts, including this one, and text 


‘writers, have consistently called attention 
to the danger of injustice in sex cases, 

| particularly where, as here, the act involves 
a little girl and proof of the crime, but not 
| the identification of the criminal, is clear. 
| Because of the inflamatory nature of the 


| offense, juries seem to strain to convict the 


person the Government charges with the crime. 


| Consequently, in an effort to prevent injustice, 


special protective rules have been invoked in 


sex cases, While this Court's ruling in Luck 
| did not have its genisis in a sex case, the 


| 


considerations there announced are pecularily 
applicable here, particularly where the evidence 


Of identification of the appellant leaves so 


much to be desired.” Barber v. United States, 10/ 


TS. App. D.C.___, 392 F.2d 517, 519 (1968) — 


the 


In view of the remoteness of the prior conviction, the age 


of the appellant at the time and the inconsistent record below, appel- 


lant urges that the admission of the prior conviction was erroneous 


and prejudicial to his right of due process. 


10/ See, also Judge Fahy's dissent in Stevens v. United States, 
U.S. App. D.C. > 370 F.2d 485 (1966), wherein he raises the 
question of fundamental unfairness in admission of prior convic- 


tions. 


V. THE EVIDENCE PRESENTED BY THE GOVERNMENT WAS SO INCONSISTENT AS 
TO REQUIRE THE TRIAL JUDGE) TO GRANT THE APPELLANT'S MITION FOR 


DIRECTED VERDICT 

(See, General Sessions Transcript, pages 4-5, 13-15, 17-18, 20-33, 
and District Court Transcript, pages 31, 36-38, 40-41, 81, 84, 87- 
88, 91, 109, 117, 123-124, 139, 141, 143, 145, 153-155, 159-161, 
183, 195-196, 198, 200, 207, 219, 223, 231, 239-241, 243-244, 247C, 
247ZZ, 254, 259, 265-267, 275, 281, 289-292, 327) | 


The record below consists of a parade of contradictory evi- 
dence wherein Government witnesses nonchalantly deny information made 
in sworn statements (DC Tr 139, 141, 143, 145, 153 and 240-241) and 
testimony given at previous proceedings (GS Tr 13, 15, 17-18, 20 and 
DC Tr 31, 36, 41, 109, 123-124, 154-155, 159-160 and 183). The com- 


plaining witness, Miss Ross, in fact, contradicted hereelf on no less 
than nine separate occasions. These contradictions were not of minor 
importance but went to the very heart of the Government’ ' oe 
Kermit Ross, the complaining witness’ brother, Joined his 
sister down the path of contradiction (DC Tr 223, 239-241). In addi- 
tion, Mr. Ross went on to testify that his sister, upon gorieine at 
home, had told him her attacker had a "scar" over his eye (DC Tr 231). 


This testimony can only be described as incredible in view of the fact 


11/ For instance, at various times, the complaining witness denied 
her attacker grabbed her from behind (GS Tr 13, DC Tr 41 and 109); 
gave various testimony as to the first time she saw|her attacker 
(GS Tr 15 and DC Tr 154-155); contradicted herself as to the loca- 
tion of the alleged attacker prior to the attack (DC Tr 36-38, 
40, 81, 139 and 162); gave conflicting testimony as’ to her know- 
ledge of where she struck her assailant (GS Tr 20 and DC Tr 31, 
36); testified as to various times the car entered the alley (GS 
Tr 17 and DC Tr 33-34, 179 and 183); and denied testimony that 
she looked back once outside the alley (GS Tr 18 and DC Tr 123- 
124, 159-160). | 


| 
i 
| 
| 
\ 
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that Miss Ross, at the preliminary hearing, held eight days after the 
attack, testified, under careful examination by the presiding Judge, 
that she did not know where she struck her attacker (GS Tr 20). 

The contradictions notwithstanding,the presentation or 
rather lack of presentation of the Government's case, raise serious 
questions. For example, despite the fact the appellant raised the 
defense of alibi, the Government never established the exact time of 
the crime (GS Tr 4-5, DC Tr 91, 207, 247C). The appellant stated 
that he left the Chung King Restaurant at approximately 10:20 PM 
(DC Tr 289), and the Government apparently agrees (DC Tr 327). Yet, 
the complaining witness’ brother testified that his sister returned 
home after the attack between 10:00 and 10:15 PM (DC Tr 219). 

Purthermore, Miss Ross testified that during the attack, two 
boys, whom she identified as Dobbs and Styles, entered the alley and 
talked to her attacker (GS Tr 14-15, DC Tr &, 87). She also testi- 
fied that both she and her brother know Styles and Dobbs (GS Tr 14- 
15, DC Tr 88, 117, 161, 243-244) and that she sees Dobbs everyday (DC 
Tr 292). The failure of the Government to present these two boys, 
clearly identified and particularly known to the Government, and whose 
testimony would elucidate the situation, certainly carries with it the 
presumption that their testimony would have been unfavorable. Penne- 
well v. United States, 122 U.S. App. D.C. 332, 353 F.2d 870 (1965); 


12/ See, also DC Tr 36, wherein Miss Ross testified that eight days 
following the attack she did not know where she hit her attacker 
but knew at the trial. 


-%- 


Richards v. United States, 107 U.S. App. D.C. 197, 275 F.2d 655, 


cert. den. 363 U.S. 815 (1960); Billeci v. United States, 87 U.S. 


App. D.C. 274, 184 F.2d 394 (1950). : 


In addition, Detective Baker, a Government witness, testi- 
fied that the normal procedure, in cases such as this, was to have 
the accused's clothes sent to the FBI lab for examination for traces 
of dirt, sperm, blood, etc. (DC Tr 2472Z). Despite the testimony of 
the dirty condition of the alley and the free-flowing blood from the 
injury allegedly caused to the attacker (GS Tr 21-22, 28), this pro- 
cedure was not followed in the instant case (DC Tr 24722) Sd 

In contrast to the long series of contradictions by Govern- 
ment witnesses, the appellant testified that he was with his uncle 
in a restaurant during the attack and did not leave until approximately 
10:20 PM (DC Tr 289). Appellant's uncle verified his neuphew's testi- 
mony (DC Tr 275, 281). The Government was unable to discredit this 


evidence and, in fact, would appear to agree with appellant as to 


the time he left the restaurant (DC Tr 327). The appellant also 
explained the cut over his eye (DC Tr 265-287, 290, 291,) 295). Again, 
| 


the Government was unable to discredit this testimony. 


| 
| 


13/ The doctor, who treated Miss Ross the night of the attack, testi- 
fied that there was no indication of forced intercourse, but he 
could not say whether or not Miss Ross had had prior relations 
(DC Tr 195-196). In addition, he stated that traces of sperm were 
found within but not outside of the vagina (DC Tr 198-200). 
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Appellant respectfully urges that the evidence presented, 
as well as that not presented, by the Government was so inconsistent 
as to require the Trial Judge to grant the appellant's motion for 
directed verdict (DC Tr 254, 259) s 


CONCLUS TON 


For the foregoing reasons, appellant urges this Court to 
vacate and set aside the judgment and commitment of the United States 
District Court entered against the appellant. This case should be 
remanded to the District Court with instructions to vacate appellant's 
conviction. 

Respectfully submitted, 


/s/ Vincent J. Curtis, Jr. 
Vincent J. Curtis, Jr. 


Counsel for Appellant 
(Appointed by this Court) 


August 8, 1968 


14/ In light of the long series of contradictions presented in the 
record below, it would certainly appear that the failure of the 
Trial Judge to grant appellant's motion for a directed verdict 
as to the charge of assault with a deadly weapon presented the 
jury with an ideal opportunity for compromise. U.S. ex rel 
Hintenyi v. Wilkins, 348 F.2d 844 (2d Cir. 1965); People v. 
Marshall, 366 Mich 498, 115 NW2d 309 (1962); Tate v. People, 
125 Colo 527, 247 P2d 665 (1952); Clark v. State, 131 Neb 370, 
268 NW 87 (1936); People v. Stahl, 234 Mich 569, 208 NW 685 
(1926); Gipe v. State, 165 Ind 433, 75 NE 881 (1905). 
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Vv 
ISSUES PRESENTED * 


In the opinion of the appellee, the following issues are 
presented : 


1. Was appellant’s motion to suppress on grounds of 
illegal arrest, made after the close of the Government’s 
case and receipt of its evidence, timely? If so, is the 
evidence to which appellant directs this challenge in any 
way related to the conduct he deems illegal? If so, was 
his arrest based on probable cause? 

2. Were post-arrest identifications of appellant so un- 
necessarily suggestive and likely mistaken as to require 
suppression below? If so, were in-court identifications to 
which the Government was limited based independent of 
any post-arrest confrontation? 

3. Were brief remarks of the prosecutor during sum- 
mation erroneous? If so, in the circumstances below were 
they so prejudicial as to constitute plain error affecting 
substantial rights? 

4. Did the trial court properly allow impeachment of 
appellant with a single prior housebreaking conviction? 

5. May appellant now require of this Court that it re- 
evaluate credibility of witnesses believed by the jury? 


* This case has never previously been before this Court. 
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COUNTERSTATEMENT OF THE CASE 


By indictment filed June 26, 1967 appellant was charged 
with assault with intent to carnally know Miss Caron 
Ross, a fourteen year old girl, and assault with a dan- 
gerous weapon,’ on her brother, Kermit Ross. At trial on 
March 5, 6, 7, 11, and 12, 1968, before United States 
District Court Judge John Lewis Smith sitting with a 
jury appellant was found guilty on count one and not 


1In violation of 22 D.C. Code §§ 501 and 502. 
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guilty on count two. He was sentenced to a term of im- 
prisonment from 2 to 7 years. 

Because we feel appellant’s “Statement of the Case” 
insufficiently renders the events of record as they tran- 
spired below,* we exercise our option under Federal Rule 
of Appellate Procedure 28(b) to counterstate the case.* 


The Stovall Hearing 


Immediately after the jury was empaneled and prior 
to any testimony, a Stovall‘ hearing was held at which 
trial counsel challenged the victim’s identification. Miss 
Caron Ross, the fourteen year old victim whom appellant 
attempted carnally to know, testified to circumstances sur- 
rounding the attack and her identification of appellant 
shortly thereafter. Around 10:00 p.m. on the evening of 
April 12, 1967, Miss Ross was on her way home. As she 
walked, she came upon a man standing on a street corner, 
about twelve feet from the entrance to an alleyway. He 
was standing in a lighted area near a streetlight. She 
glanced at him as she walked past. Immediately there- 
after, this individual grabbed her and dragged her into 


2 Appellant has not included in his fact statement substantial 
evidence introduced below. He fails to acknowledge the several 
unequivocal identifications of him by the victim, Miss Caron Ross. 
He does not acknowledge the in-court identification of him by 
Sheldon Johnson as the individual present in the alley at the 
close of the attempted rape. He fails to mention the lengthy 
Stovall hearing accorded-him at the beginning of trial and the 
tria! court’s ruling that no evidence concerning a precinct con- 
frontation was to be admitted at trial. Nor does he include 
any of the details of the beating which Miss Ross underwent during 
the attack upon her. 

In its place, appellant attempts to substitute alleged inconsisten- 
cies in the testimony of various witnesses. To that end, he fails 
to delineate the bounds of the various proceedings below, preferring 
to lump the testimony of the many proceedings together, in a 
single chronological treatment of the offense. 


2 Transcript references to proceedings before the District Court 
are cited “Tr.”. Transcript references to the General Sessions 
preliminary hearing are cited “GS Tr.”. 


* Stovall v. Denno, 388 U.S. 293 (1967). 
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the nearby alley. There he kept her for some twenty min- 
utes during which time he attempted to rape her. (Tr. 
30, 37-38, 40, 41, 48, 44.) A car passed the two of them 
in the alley and the attacker warned Miss Ross to keep 
quiet (Tr. 33). Having seen the attacker’s face prior to 
being dragged into the alley as he stood near the street- 
light, she again saw his face in the otherwise dark alley 
as it was illuminated by the lights of the passing car 
(Tr. 33, 37-38, 39). During the course of the attack, 
Miss Ross struck her assailant on the head with a bottle 
and felt his blood coming from the wound (Tr. 30, 31, 33, 
39, 40, 42). Although unsure, she thought it to be coming 
from a cut on his face (Tr. 39). Before the Court, Miss 
Ross positively identified appellant as the attacker (Tr. 
44). 

Approximately one-half hour after the attack, Miss 
Ross was taken to the Ninth Precinct Stationhouse by the 
police.® She was apparently informed that they wished 
her to view a suspect. When she arrived at the police 
station, she saw an individual seated with two others at 
a table.* Miss Ross recognized the seated individual as 
the person who had attacked her moments before. He had 
a fresh cut over his eye. She identified to the police that 
individual, appellant, as her attacker. (Tr. 21, 28, 29, 
$1.) Miss Ross twice testified that even if she hadn’t 
seen appellant at this juncture, she could and would iden- 
tify him as her attacker (Tr. 32, 44). 

Sheldon Johnson, a witness to much of the attack, then 
testified. On the night of April 12, 1966, he and several 
other boys were standing on the corner of 8th and F 
Streets, Northeast. A girl called to Mr. Johnson and said 


5 Neither trial counsel nor the prosecutor brought out that Miss 
Ross apparently was taken to the scene of the crime by police prior 
to reaching the precinct. She first identified appellant there on the 
scene some 15 minutes after she returned home and contacted the 
police following the attack (GS Tr. 9-10). 


¢ The seated individual, appellant, was Negro. The two individuals 
seated with him were white (Tr. 28). The record reveals little of 
the exact sequence of events surrounding this confrontation. 


“ 


“a boy is messing with Caron”. He and the girl, one 
Verna Robinson, went to the mouth of the alley. As he 
looked up the alley, he saw Miss Ross holding her face 
and “sliding away” from a man. (Tr. 46, 47, 48.) Mr. 
Johnson asked Miss Ross, an acquaintance, who the man 
Was and the man replied “come up and find out” (Tr. 47). 
Miss Ross, still holding her face, took this opportunity to 
run from the alley (Tr. 48). Mr. Johnson and his com- 
panions then returned to the nearby corner, leaving the 
unknown man still in the alley. Shortly thereafter, Mr. 
Johnson saw appellant leave the alley.* Appellant came up 
to the boys standing on the corner and asked if there was 
a mirror in a nearby restaurant. Appellant had “a cut over 
his right eye . . . like he got smashed with a heal or some- 
thing” (Tr. 54). He was told there was a mirror in Joe’s 
Restaurant and went in. Shortly thereafter, he left the 
restaurant and walked down 8th Street (Tr. 50-54). 

Two minutes later, Miss Ross’ brother and another 
youth came running up (Tr. 49, 50). They askead the 
whereabouts of the individual who had just left the alley. 
At this time appellant was still within sight, walking 
down 8th Street, about one block away. Miss Ross’ brother 
then hailed a policeman. Appellant, meanwhile, entered 
an alley and slipped from the view of Mr. Johnson and 
his companions. Shortly thereafter he reappeared, leaving 
a restaurant at the corner of 8th and H Streets. Howard, 
one of Mr. Johnson’s companions who had watched the 
sequence of events, pointed appellant out to Miss Ross’ 
brother and the accompanying policeman. The officer then 
arrested appellant and transported him to the Ninth Pre- 
cinct. (Tr. 50, 51, 52, 53.) Mr. Johnson saw appellant 
as he was arrested and again shortly thereafter when he 
and his companions and Miss Ross’ brother went to the 
Ninth Precinct (Tr. 53, 54). 

On the basis of this testimony, the court ruled that 
these witnesses might identify appellant in court but that 


7 The alley runs primarily between E and F Streets. A leg of it 
runs from the main section toward but not completely to 8th 
Street, giving the alley the appearance of a “T” (Tr. 48-49). 
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no reference was to be made to the identification at the 
Ninth Precinct Stationhouse immediately after the attack 
(Tr. 58, 59).* 


The Government’s Case 
A. Miss Caron Ruth Ross 


The Government opened with the testimony of the vic- 
tim, Miss Caron Ruth Ross. Her testimony consumed ap- 
proximately one-third of the trial (Tr. 70-186). Miss 
Ross, fourteen at the time of the attack and fifteen at 
the time of trial,® described with detail the events of the 
evening of April 12, 1967 during which appellant attempt- 
ed to rape her. On that evening, she had visited a friend, 
one Maria Hall. Sometime near 10:00 p.m. she left and 
began walking toward her home at 509 F Street, N.E. 
As she reached the corner of 8th and F Streets, she passed 
an individual standing on the corner near Joe’s Restau- 
rant.*® She noticed him as she walked by because the in- 
dividual, whom Miss Ross had never before seen, said 
“hello” to her. She continued silently walking down F 
Street for approximately one minute. (Tr. 70, 71, 72, 
73, 74.) 

As she reached the middle of the block, this same in- 
dividual approached her from the rear and grabbed her, 
dragging her into the nearby alley running from F Street 
through to G Street. As she was being dragged toward 
the alley, she again was able to see the face of the attacker 
who had moved to her side. She attempted to scream 


8 Appellant fails to note this (App. Br. 7). 


® At the time of trial, Miss Ross was an eighth grade student at 
Stuart Junior High School (Tr. 71). 


10 This area was well lighted by a streetlight (Tr. 83). 


11 Appellant attempts to disparage Miss Ross’ testimony by the 
alleged discrepancy that at certain times she apparently testified 
that she did not see him after being taken into the alley and at 
other times she testified that she did (App. Br. at $). We think 
the plain import of Miss Ross’ testimony is that prior to reaching 
the alley, which was admittedly dark, she was able to see the face 
of her attacker as he dragged her along because he was at times 
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but the hand her attacker placed over her mouth pre- 
vented any outcries. (Tr. 73, 74, 76, 79, 80, 81, 82, 109, 
154.) Miss Ross unhesitatingly identified appellant as the 
attacker (Tr. 96). After reaching an indentation in the 
middle of the dark alley, appellant slapped Miss Ross’ 
face telling her not to scream or he would kill her and 
then began taking her clothes off. Appellant pushed Miss 
Ross to the ground and took his pants down to his knees; 
“He had his private parts out”. (Tr. 84, 85, 173, 174.) 
After subduing her, appellant tried to get on top of Miss 
Ross and attempted forcibly to have sexual intercourse 
with her. When she resisted, he beat her continually 
about the face with his fist.* Her attempts to scream 
were largely thwarted by his hand around her neck. Dur- 
ing the struggle, Miss Ross hit appellant on the face with 
a bottle causing him to bleed. He felt the blood coming 
from his face as it dropped onto hers below. Appellant 
responded by slapping her again. (Tr. 85, 86, 87, 171, 
172.)* 

At this point, some twenty minutes after the attack 
began, two boys came part way up the alley.** Some talk- 
ing ensued between them and appellant, who had gotten 
off of Miss Ross. While thev talked, Miss Ross herself 
got up.** Appellant warned Miss Ross that if she ran he 


no longer behind her but instead on her side (Tr. 109). The 
ambiguity in Miss Ross’ testimony stems from the failure of trial 
counsel to pin the time sequence down with greater precision; the 
period of appellant’s “taking Miss Ross into the alley” covered 
both the struggle on the lighted portion of the street and the 
struggle as Miss Ross was dragged up the dark portion of the 
alley. 


*2 Miss Ross was unconcious for part of this time (Tr. 165). 


7 Miss Ross saw appellant’s face again while in the alley as a car 
drove halfway up it and illuminated appellant’s face with its head- 
lights (Tr. 99-100). 


** William Dobbs and one Styles (Tr. 87). They apparently 
contemplated taking her to their car for continued attacks (Tr. 117, 
118, 141, 142, 149). 


** Miss Ross asked Dobbs to help her. Dobbs refused for fear 
of what appellant would do to him (Tr. 174). 


— @ 
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would kick her. At this juncture, one Verna Robinson 
came to the mouth of the alley. Miss Ross called to her 
to get “Sheldon”, a friend of Miss Ross. Sheldon came to 
the mouth of the alley and asked Miss Ross who the 
stranger was. Appellant replied that “Sheldon [should] 
come up there and find out who he was”. (Tr. 87, 88, 
89, 90.) Miss Ross saw that appellant had a gun in his 
rear pocket,’* and when he reached for it she urged Shel- 
don to go back (Tr. 91, 149, 150, 165, 166, 183-185). 
Miss Ross took this opportunity to escape the alley. She 
went directly to her home at 509 F Street, two blocks 
away, where she saw her mother and sister and her 
brother, Kermit Ross, and his friend, Anthony Jones. She 
ran to her mother and described what had happened. She 
told Kermit that a man had tried to rape her. Kermit 
and Anthony ran out of the house. (Tr. 91, 92, 93.)*7 
Miss Ross received medical treatment at D.C. General 
Hospital as a result of the attack. She identified Govern- 
ment’s Exhibits 1, 2 and 3 as pictures taken of her that 
evening showing numerous bruises on her leg and face 
as a result of appellant’s attack. (Tr. 96, 97, 98, 99.) 
During a lengthy cross-examination (Tr. 105-165), 
Miss Ross reiterated in sum the entire attack by appel- 
lant. She again described how appellant grabbed her, 
dragged her into the alley, ripped her clothing off, threw 
her to the ground, took his own pants down and attempted 
to get on top of her. (Tr. 113-115.) She described how 
he grabbed her head and tried by smacking her face to 
beat her into submission (Tr. 115). She testified again 
concerning the approach of Styles and Dobbs, their brief 
talk with appellant and the appearance of Verna Robinson 
(Tr. 117, 118). She described the appearance of Sheldon, 
the challenge issued him by appellant and her warning to 
Sheldon not to approach because appellant had a gun (Tr. 


16 She saw the gun handle (Tr. 91). 


17 At this juncture, trial counsel again renewed her Stovall objec- 
tion. The trial court reiterated its ruling that no reference was to 
be made to the precinct confrontation and that only in-court 
identification would be permitted, 
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119, 120). Fimally, she again detailed her escape (Tr. 
120, 123, 124). 

Miss Ross was then questioned about certain alleged 
inconsistencies between her present testimony and her 
signed statement to the police and testimony at appellant’s 
preliminary hearing, Defense Exhibits 1 and 2. She de- 
nied that she had told the police that she first saw appel- 
lant as he came from a beer garden (Tr. 139). She re- 
iterated testimony that appellant had taken his pants and 
undershorts down and denied Grand Jury testimony that 
appellant instead had left his undershorts on and taken 
his private parts out through a gap in the undershorts 
(Tr. 140). She denied telling the police that Dobbs had 
grabbed her during his presence in the alley (Tr. 142)* 
or that he was otherwise connected with appellant in the 
attacks (Tr. 144, 145). She denied testifying before the 
Grand Jury that she did not see appellant with a weapon 
and indicated that she had explicitly testified that she 
saw the handle of a pistol on appellant’s person (Tr. 149, 
150). Trial counsel continued in the same vein, pointing 
up the alleged inconsistency between Miss Ross’ testimony 
that she hit appellant on the head with a bottle and that 
she hit him on the face with a bottle (Tr. 151, 152). 

Miss Ross identified Government’s Exhibits 4a, 4b, 4c 
and 5 as the garments she wore during the attack (Tr. 
175-176). 


B. Dr. Gerald DeBonis 


Dr. Gerald DeBonis of D.C. General Hospital testified 
to an examination made of Miss Ross after the attack on 
the night of April 12, 1967. Having been qualified as an 
expert, Dr. DeBonis testified that at approximately 1:15 
a.m. that evening, Miss Ross was seen by him to have 
bruises about the right side of her face and a hemorrhage 
in her right eye. Although unable to reach a conclusion 
as to whether sexual] penetration had been taken place, 


1% At this juncture, the trial court instructed the jury on the 
use to be made of prior inconsistent statements (Tr. 142). 
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Dr. DeBonis noted three small spots of bleeding about the 
urethra. A cercival smear taken at this time revealed the 
presence of sperm in the vagina.” (Tr. 195-199). 


C. Verna Lee Robinson 


Verna Lee Robinson next testified. On the evening of 
April 12, 1967, at approximately 9:30 p.m. she was re- 
turning home after a trip to a store at the corner of 8th 
and F Streets, N.E. As she passed the alley running from 
F to G Streets, she heard Caron Ross call to her from 
up the alley that she was being raped. (Tr. 207, 208, 
211.) She looked up the dark alley and saw Miss Ross 
standing up and a boy standing behind her. She could 
not make out the features of the boy. Miss Ross first 
called for Miss Robinson to get one Ronald Sewell to aid 
her. Mr. Sewell was not around so Miss Robinson instead 
called “Sheldon” who came to the mouth of the alley. (Tr. 
209, 210.) Miss Robinson was warned by the attacker 
in the dark alley that she had better not approach him. 
At this juncture, Miss Ross ran from the alley. Miss 
Robinson accompanied Miss Ross as she ran home. Miss 
Ross was holding a coat over herself. Her face was 
“bleeding and blood was running down her legs and all 
over her socks”. (Tr. 210, 211, 212.) 

Miss Robinson and Miss Ross were greeted first by 
Miss Ross’ sister when they arrived at her home. Her 
brother Kermit and his friend Anthony Jones were also 
there. Some ten minutes after they arrived, the police 
were called. Miss Robinson then left. (Tr. 218, 214, 215, 
216.) 


D. Kermit Ross 


Kermit Ross, Miss Ross’ seventeen year old brother, 
then testified to events concerning appellant’s apprehen- 
sion. On the night in question shortly after 10:00 p.m. 
Mr. Ross saw his sister as she arrived home crying and 


% The intact sperm normally would have to have been deposited 
within forty-eight hours of the examination (Tr. 198, 201). 


¢ 
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upset. Her face was puffed out and bloodied. Her eyeball 
was also bloody. She said that a boy with a scar over his 
eye had tried to rape her. (Tr. 219, 220, 232.) Mr. Ross 
and two companions, Anthony Jones and Jimmy Fergu- 
son, ran from the house to the corner of Sth and F Streets. 
After asking questions concerning the incident and a man 
who had just emerged from the nearby alley, Mr. Ross 
saw appellant one block away at Sth and G Streets. Ap- 
pellant had a scar over his right eye from which blood 
was coming. Mr. Ross asked appellant “did he mess with 
my sister” to which appellant initially replied “no”. Then, 
brandishing a pistol which he drew from his right rear 
pocket, appellant exclaimed that he had intercourse with 
Miss Ross “three or four times”.* Appellant warned Mr. 
Ross that if he approached closer, he would “blow [his] 
brains out”. (Tr. 223, 224, 239, 245, 246.) Anthony 
Jones, Mr. Ross’ companion, hid behind a car while Mr. 
Ross went to get a policeman (Tr. 224, 225). Appellant 
fled through a nearby alley. After returning with an 
officer, Mr. Ross and the officer ran through the alley into 
which appellant fled toward 7th Street where appellant 
was again seen coming out of a beer garden. He was 
then arrested. (Tr. 226, 234, 235.) Mr. Ross went back 
to the scene of the attack sometime thereafter and re- 
trieved his sister’s torn clothing, depositing it with the 
police (Tr. 226, 227, 229). 


E. Sheldon Johnson 


Sheldon Johnson testified that on the night in question 
around 10:00 p.m. he saw Miss Ross standing in the alley 
with a boy beside hey. Her face, which she was holding, 
appeared swollen. The boy with her was holding his head 
with a handkerchief. Mr. Johnson asked the individual 
who he was and was told by the stranger that if he came 
up the alley to find out, he would get cut. (Tr. 247 C, 
D, E, O, P.) Mr. Johnson identified appellant as the in- 


2°In a statement to the police with which he was impeached, Mr. 
Ross indicated only that appellant denied the attacks (Tr. 241). 
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dividual who was in the alley at this time (Tr. 247 F).* 
During this interlude, Miss Ross slid away from appel- 
lant and ran from the alley (Tr. 247 E). 

Mr. Johnson returned to the corner of 8th and F 
Streets. Two minutes later appellant ventured out of the 
alley and came over to Mr. Johnson, standing with sev- 
eral of his friends.** He asked the group if there was a 
mirror nearby. He was directed to Joe’s Restaurant. He 
returned from the restaurant a minute later and began 
walking down 8th Street toward H Street. About five 
minutes later, Kermit Ross appeared with Anthony Jones. 
As a result of a brief conversation, Mr. Ross and Mr. 
Jones ran down 8th Street after appellant. (Tr. 247 G, 
H, I, J, R, S.) Mr. Johnson ran behind them along with 
a crowd of boys. Appellant was arrested shortly there- 
after when pointed out by Kermit Ross. (Tr. 247 J, K, 
L.) 


F. Anthony Jones 


Anthony Jones, Kermit Ross’ companion during the ap- 
prehension of appellant, testified that sometime after 9:30 
p.m. on the night in question Caron Ross came home cry- 
ing, her eye swollen and bloodied, and blood covering her 
coat (Tr. 247 V, W). After hearing a brief report of 
what had happened, Mr. Jones accompanied Kermit Ross 
toward 8th and F Streets.** A brief conversation between 
Kermit Ross and several boys ensued at the corner of 


21 Appellant inaccurately renders Mr. Johnson’s testimony. His 
claim that Mr. Johnson “could not, however, identify the man who 
lives in the alley with” Miss Ross (App. Br. at 5) is belied by the 
record here as well as at 247 R-S where Mr. Johnson reiterates 
that the individual who came out of the alley (appellant) was the 
same individual he had previously seen with Miss Ross some twenty- 
five feet up the alley. 


22 Among them were Howard Poole, Ronald Jenkins and Billy 
Black (Tr. 247 G, H). . 


23Qn the way, the two boys met William Dobbs (Tr. 247 X). 
Apparently there was a brief conversation. They then continued 
toward 8th and F. (Tr. 247 X.) 
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Sth and F.** Ross and Mr. Jones then headed down 8th 
Street. Mr. Jones saw appellant at the corner of 8th and 
G, one block away. Jones heard Mr. Ross ask appellant 
if he was responsible for the attack on his sister. Mr. 
Jones was unable to relate clearly appellant’s reply. (Tr. 
247 Y, Z.)** Kermit Ross then warned Mr. Jones that 
appellant had a gun and Mr. Jones backed up between 
two parked cars. Appellant went up the street into an 
alley and Mr. Ross ran toward a police officer walking 
down the street. Mr. Jones watched as appellant ran 
through the alley on 8th Street between H and G Streets. 
The officer accompanied by the two boys then ran through 
the alley searching for appellant. The officer, Mr. Ross 
and Mr. Jones came out on 7th Street. At 7th and H, 
appellant was seen coming out of a “beer joint”. He was 
pointed out by Howard Poole. Appellant ran down H 
Street toward 8th and was then apprehended by the po- 
lice. (Tr. 247 AA, BB, CC, DD.)** The entire chase took 
approximately two minutes (Tr. 247 DD). 


G. Officer Robert J. Kanjian 


The arresting officer, Officer Robert J. Kanjian, testi- 
fied that sometime after 10:00 p.m. on the night in ques- 
tion he was at the corner of 8th and H Streets, N.E. He 
was approached by Kermit Ross and with several boys ran 


2* When the Government inquired as to the substance of the con- 
versation, trial counsel for appellant objected. That objection was 
sustained. (Tr. 247 X.) 


22 The colloquy is as follows: 


Q. What did you hear? 

A. I heard Kermit—he asked him did he try to rape his 
sister—all I heard—yes, then he said something—I heard 
something—sucker—at the end. (Tr. 247 Z) 


We think his testimony can reasonably be read to the effect that 
he heard appellant reply, “yes”, to Mr. Ross’ question but that 
the rest of appellant’s reply was unintelligible to Mr. Jones. 


26 Howard Poole apparently exclaimed something on seeing appel- 
lant. Viewing this as irrelevant hearsay, the trial judge limited 
Mr. Jones’ testimony to things he had seen (Tr. 247 CC). 
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through the alley toward 7th Street. After a brief search, 
the officer saw appellant at the corner of 7th and H and 
apprehended him one block later at the corner of 8th and 
H Streets where appellant was standing at a bus stop. 
(Tr. 247 KK-PP.) No weapon was found on appellant 
when he was arrested (Tr. 247 QQ-RR). Appellant had 
a laceration over his right eye which was bleeding at the 
time of arrest (Tr. 247 OO). 


H. Detective Francis Baker 


Detective Francis Baker, assigned to the Sex Squad, 
identified Government Exhibit’s 1, 2 and 3 as photographs 
taken of Miss Ross shortly after the attack. Number 3 
was taken at midnight and numbers 1 and 2 were taken 
later on that morning of April 13. (Tr. 247 SS, TT.) 
Exhibits 6 and 7 were identified by Detective Baker as 
photographs of the alley in which the attack occurred 
(Tr. 247 VV, WW). Exhibits 8 and 9 were identified 
by Detective Baker as photographs taken of appellant at 
midnight of April 13, 1967 (Tr. 247 YY). All Govern- 
ment Exhibits were then received without objection into 
evidence (Tr. 247 AAA, BBB, CCC). 


Defense Motions 


The Government then rested. Trial counsel at this 
juncture, admittedly “a late time in the proceedings”, first 
broached the issue of whether appellant’s arrest was based 
on probable cause (Tr. 250). Conceding that “the officer 
acted properly” * and that “nothing physical was taken 
from [appellant] at any time” nor were any statements 
taken (Tr. 251, 252), trial counsel as a “companion mo- 
tion to the Stovall motion” moved to suppress the in-court 
identifications of Miss Ross on grounds of an illegal ar- 


27 Trial counsel’s position here was somewhat anamolous;: con- 
ceding that she “certainly [felt] that the officer acted properly, 
under the circumstances, [she was] not at all [sure] that he acted 
legally under the circumstances” (Tr. 251). 
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rest without probable cause (Tr. 253, 254). This motion 
was denied as was her renewed Stovall motion and mo- 
tions for judgments of acquittal on both counts (Tr. 254- 
259). 


The Luck Hearing 


At the bench and out of the presence of the jury a 
Luck hearing was then held. Appellant had a 1961 con- 
viction for housebreaking and several minor convictions 
for disorderly conduct and drunkenness (Tr. 259-262). 
Out of the presence of the jury, appellant then took the 
stand to allow the court to assess the need for his testi- 
mony in unimpeached fashion. Appellant offered an alibi 
defense in which he was present in the Chung King Res- 
taurant between 7th and 8th Streets on H Street during 
the time in question. His uncle, William Douglas, was 
allegedly present with him. On leaving to return to a 
night spot earlier visited, the CoCo Lounge, he was ar- 
rested. He testified that his head was cut the previous 
evening at a skating rink on Kalorama Road when, try- 
ing to keep pace to some fast music, he slipped and slid 
across the floor. He piled into some other skaters and 
injured his eyebrow. That same incident, appellant testi- 
fied, also produced the bruises on his left leg. (Tr. 262- 
267) Although the bleeding from the wound over his eye 
stopped prior to his arrest, appellant testified that re- 
moval of a band-aid immediately before arrest reopened 
the cut. Hence it was bleeding at the time of his appre- 
hension (Tr. 267). After hearing this testimony and ar- 
gument at the bench, the trial court allowed the use of 
the single housebreaking conviction for impeachment pur- 
poses (Tr. 272, 273). Viewing the issue of credibility as 
key, the housebreaking offense as directly probative of 
appellant’s truth-telling propensities, the court found pro- 
bative value to outweigh any prejudice to appellant (Tr. 
273). 
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The Case For The Defense 


A. William Douglas, Jr. 


William Douglas, appellant’s uncle, testified that on the 
night in question appellant was seated at his table at 
the Chung King Restaurant on H Street. He had a band- 
aid over his eye. (Tr. 275, 276, 278.) Mr. Douglas ar- 
rived at the restaurant at 9:30 p.m. and appellant ar- 
rived approximately 10 minutes later (Tr. 278). Appel- 
lant remained there between one-half hour and one hour 
(Tr. 281). Mr. Douglas left the restaurant fifteen or 
twenty minutes later, around 10:30 p.m. (Tr. 283, 284). 


B. Appellant Ronald Banks 


Appellant took the stand and reiterated his alibi de- 
fense. After a short stop at the CoCo Club at 8th and 
H Streets, around 9:00 p.m. on the night in question, he 
went to the nearby Chung King Restaurant. There he 
sat with his uncle, William Douglas, ordering some coffee. 
Around 10:20, after a stay of something over 15 minutes, 
he left and started to return to the CoCo Club. He was 
then arrested. (Tr. 285-290, 300.) 

He received the lacerations over his eye in a roller 
skating accident the previous night at the rink on Kalo- 
rama Road. He also received injuries to his leg. Bleeding 
from the lacerations over his eye was started again when 
he pulled the band-aid off the cut on leaving the Chung 
King Restaurant. (Tr. 290-292.) Appellant denied ever 
owning a gun or having one in his possession on the night 
in question (Tr. 292, 293). He denied any knowledge of 
the alley in which the attack took place (Tr. 303, 304), 
and he denied going into Joe’s Restaurant (Tr. 303). 
Appellant acknowledged a conviction for housebreaking on 
June 30, 1961 (Tr. 305). 

After closing argument and instructions, appellant was 
found guilty of assault with intent to commit carnal 
knowledge and not guilty of assault with a deadly weapon 
(Tr. 392). From that decision he now appeals. 


16 
STATUTE INVOLVED 


Title 22, District of Columbia Code, Section 501, pro- 
vides in pertinent part: 
Every person convicted of any assault with intent 


to kill or to commit rape . . . shall be sentenced to 
imprisonment for not more than fifteen years. 


SUMMARY OF ARGUMENT 


I 


Coming after unopposed introduction of evidence 
against him and the close of the Government’s case, ap- 
pellant’s motion to suppress on grounds of illegal arrest 
Was most untimely. In light his unseasonableness and of 
his active opposition below to creation of a record with 
on appeal would disclose the circumstances of his arrest, 
we think appellant is foreclosed from his present chal- 
lenge to the legality of his arrest. Moreover, the evidence 
to which appellant now directs this challenge, Miss Ross’ 
in-court identification, was independently based on obser- 
vations of appellant as he attacked her and in no way 
related to the conduct appellant deems illegal. And in any 
event, based as it was on at least two eye-witness iden- 
tifications of appellant as the attacker both of which were 
corroborative of each other and were themselves corrobo- 
rated by numerous other evidence, appellant’s arrest was 
proper and was supported amply by probable cause to be- 
lieve him the attacker of fourteen year old Caron Ross. 


I 


Appellant’s challenge to in-court identifications of the 
victim is similarly without merit. Notwithstanding Judge 
Smith’s decision to exclude from evidence at trial any 
reference to post-arrest confrontations, we think even 
these identifications were properly admissible as the prod- 
ucts of reasonable identification procedures neither unnec- 
essarily suggestive nor likely conducive to irreparable mis- 
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taken identification. However, the trial court’s decision 
to limit the Government to but in-court identifications 
was surely no violation of due process and accorded with 
the requirements of Stovall v. Denno, 388 U.S. 293 (1967) 
and Wright v. United States, D.C. Cir. No. 20,153, de- 
cided January 31, 1968. The victim, Miss Caron Ross, 
viewed appellant at least thrice during the offense. Twice 
during the Stovall hearing she testified that had she not 
seen appellant immediately after his arrest she could and 
would still identify him. Accordingly, we think Judge 
Smith’s finding that her identification was based inde- 
pendently of any post-arrest confrontation is amply sup- 
ported. 


Ii 


Having failed to “identify and contest” allegedly er- 
roneous remarks during the prosecutor’s summation, ap- 
pellant is foreclosed from his present challenge absent a 
showing of plain error. We do not think the prosecutor’s 
brief reference to an absence of witnesses corroborative 
of appellant’s alleged fall at a skating rink to constitute 
error at all, much less plain error. The prosecutor did 
not urge or even suggest that the jury draw inferences 
adverse to appellant by the witnesses absence nor was his 
brief reference to appellant’s case at all deprecated. His 
remark, brief and circumspect, was but an articulation 
of the obvious. Trial counsel for appellant during closing 
argument mitigated any potential prejudice to appellant 
explaining that he was “in custody” prior to trial. She 
adverted to the same argument appellant now finds ob- 
jectionable in similar circumstances concerning witnesses 
not produced by the Government. Indeed, appellant him- 
self now presses on this Court a parody of the very argu- 
ment he urges prejudicial when used against him. For 
these reasons, and in light of the fact that the Govern- 
ment’s case was strong and the trial court refrained from 
emphasizing the tangential issue during instructions, we 
think that the prosecutor’s brief remarks to which ap- 


18 


pellant now objects, if error at all, were hardly plain 
error. 


IV 
The trial court at the close of the extensive Luck hear- 


ing properly allowed impeachment of appellant with a 
single housebreaking conviction. 


V 


Appellant is foreclosed from his attempted challenge to 
the credibility of the witnesses below. The jury, having 
heard all of the evidence and accompanying impeachment 
of witnesses offering it, believed the several Government 
witnesses and disbelieved appellant and his Uncle. Having 
received his every due below, appellant is misguided in 
attempting to require of this Court that it reevaluate the 
credibility of the various witnesses. 


ARGUMENT 


L Appellant’s motion to suppress on grounds of illegal 
arrest, made after the Government introduced all of 
its evidence and rested its case, was untimely. The evi- 
dence appellant now challenges was not secured as a 
result of the conduct he deems illegal. In any event, 
his arrest was amply based on probable cause. 


(Tr. 30-44, 46, 48, 49, 50-53, 59, 60, 80-86, 87, 165, 
171, 172, 209, 210, 219, 220, 223, 224-26, 232, 239, 
245, 246, 247 G-K, L, R, S, X, CC, DD, KK, LL, MM, 
00, PP, AAA, BBB, CCC, 250, 251, 252, 253, 254) 


A. The motion to suppress was not timely made. 


Appellant made no motion to suppress on grounds of il- 
legal arrest prior to trial. During the course of presenta- 
tion of the Government’s case, appellant sat mute as vari- 
ous items of evidence were identified by Government wit- 
nesses. Appellant expressly declared “no objection” to the 
receipt in evidence of the eleven Government exhibits at 
the close of its case (Tr. 247 AAA, BBB, CCC). It was 
only after the introduction of this evidence and the close 
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of the Government case that appellant first moved for evi- 
dentiary suppression on grounds of an illegal arrest (Tr. 
250, 251). Appellant indeed conceded that it was “a late 
time in the proceedings” to first broach such a motion (Tr. 
250). 

Under an almost identical circumstance, the Supreme 
Court has held that such an unseasonable motion to sup- 
press “was too late” to withdraw the evidence from the 
jury’s consideration. Segurola v. United States, 275 U.S. 
106, 110-112 (1927). More recently, it reaffirmed this 
settled rule that objections to the receipt of evidence must 
be made at the time the evidence is offered in order that 
they may be litigated at the earliest possible stage at trial. 
Schmerber v. California, 385 U.S. 757, 765-766 n.9 
(1966). 

The failure of appellant to file a motion to suppress be- 
fore trial or seek a hearing on this issue prior to the con- 
clusion of the Government’s case effectively deprived the 
Government of an opportunity to support the reasonable- 
ness of the-arrest with an appropriate record.** At sev- 
eral stages when the Government attempted to disclose cir- 
cumstances surrounding the arrest and the information 
possessed by those participating in appellant’s apprehen- 
sion, appellant interposed explicit objection to the receipt 
of such testimony (Tr. 247 X, NN). On the basis of 
appellant’s objections, the trial court carefully admonished 
Government witnesses who testified regarding appellant’s 
apprehension to refrain from disclosing what they told to 
or were told by other witnesses and bystanders (Tr. 247 
CC). We know of no case which allows a Fourth Amend- 
ment claim to be pressed on appeal in the face of such 
failure to file a timely motion to suppress below accompa- 
nied by outright objection to the receipt of relevant evi- 
dence. And we think the law is explicitly otherwise that 


28 Jt also denied to the Government the opportunity to make its 
case without evidence later perhaps deemed illegally seized. 


2° Trial counsel asked that the arresting officer “again [be] 
cautioned not to repeat what somebody said” (Tr. 247 KK) and 
the court admonished the officer accordingly (Tr. 247 KK). 
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appellant is here foreclosed from now raising that Fourth 
Amendment claim. Segurola v. United States, supra; 
Schmerbder v. California, supra; Mills v. United States, 
D.C. Cir. No. 21,246, affirmed by unpublished opinion of 
March 22, 1968; Fuller v. United States, D.C. Cir. No. 
19,532, decided November 20, 1967, at 24-25; United 
States v. Indiviglio, 352 F.2d 276 (2d Cir. 1965) (en 
bane) cert. denied, 383 U.S. 901 (1966). 


B. The evidence appellant now challenges was not 
secured as a result of the conduct he deems illegal. 


Trial counsel below conceded that “nothing physical was 
taken from” appellant (Tr. 251). No statements were 
given by him (Tr. 252). Trial counsel rather appended her 
tardy probable cause challenge to her earlier Stovall mo- 
tion, challenging the in-court identifications of appellant 
by the victim (Tr. 253, 254). Appellant apparently directs 
his present Fourth Amendment claim to that same evi- 
dence, Miss Ross’ in-court identification of him as her at- 
tacker (App. Br. at 12, n.3). However, we think the rec- 
ord is clear below that her in-court identifications of ap- 
pellant were independent of his prior exhibition to her 
immediately after his arrest. Miss Ross’ testimony is here 
unequivocal that had she not seen him at the police station 
that evening, she could and would still positively identify 
appellant as her assailant (Tr. 32, 43-44). The trial 
court’s decision on appellant’s Stovall challenge imports a 
similar finding (Tr. 59, 60). Accordingly, we think the 


2° Appellant avoids this issue. His gratuitous use [“The record 
below clearly indicates. . .” (App. Br. at 9)] of a record incomplete 
on the issue of probable cause by virtue of his own muteness and 
his active opposition to its creation is grossly unwarranted as is 
his incredible reliance on the “barrenness” of the record as a prop 
for his probable cause argument (App. Br. at 10, 11). 


22 See pps. 30-33 infra, for a fuller discussion of the independent 
basis for Miss Ross’ identification. As trial counsel below recog- 
nized (Tr. 252) the independent basis for the challenged identifi- 
cation for Fourth Amendment purposes is related to, although we 
think not necessarily congruent with, the admissibility of the in- 
court identification under a Stovall Fifth Amendment challenge. 
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law is clear that Miss Ross’ identification, independently 
based on her eyewitness views of appellant during the 
offense and the product of her free will and individual per- 
ception, does not constitute “poisonous fruit” of any al- 
leged Fourth Amendment deprivations. Wade v. United 
States, 388 U.S. 218, 240 (1967); Gilbert v. California, 
388 U.S. 263, 272 (1967) ; Brown et. al. v. United States, 
— U.S. App. D.C. ——, 375 F.2d 310 (1966). Cf. 
Payne v. United States, 111 U.S. App. D.C. 94, 294 F.2d 
723, cert. denied, 368 U.S. 883 (1961); Bynum v. United 
States, 107 U.S. App. D.C. 109, 274 F.2d 767 (1960). 


C. In any event appellant’s arrest was amply based on 
probable cause. 


Notwithstanding appellant’s failure to create a complete 
record, we think the record presently before this Court 
amply demonstrates his arrest to have been based on prob- 
able cause. The general sequence of events culminating 
in appellant’s arrest is by that record revealed as follows: 
Miss Caron Ross, a fourteen year old girl, was brutally 
battered for some ten to twenty minutes during the course 
of an attempted rape in an alley some two blocks from her 
home. She was beaten about the face and head continually 
and passed from consciousness for a short period during 
the attack. (Tr. 30-44, 80-86, 165, 171, 172.) Attempt- 
ing to repulse the attacker, she hit him on the head near 
the area of the face with a bottle. She felt his blood drip 
from wounds caused by the blow. (Tr. 85, 86, 87, 171, 
172.) Gropping for some method of escape, Miss Ross 
called to a friend who passed by the alleyway, Verna Rob- 
inson, to get a Ronald Sewell (Tr. 209, 210). Mr. Sewell 
was not around so Miss Robinson called to Sheldon John- 
son, ho was standing on the corner of 8th and F Streets 
with Howard Poole, Ronald Jenkins and Billy Black. (Tr. 
46-48, 209, 210, 247 G, H.) Miss Robinson said that 
someone “was messing with Caron” (Tr. 46-48). Sheldon 
Johnson came to the mouth of the alley where he saw Miss 
Ross up the alley with what appeared to be a swollen face 
and appellant holding his head with a handkerchief (Tr. 
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247 F, R, S). Miss Ross ran from the alley. Appellant mo- 
ments later left the alley and approached Mr. Johnson and 
his companions at the corner of Sth and H; appellant had 
“a cut over his right eye . . . like he got smashed with a 
heel or something (Tr. 54). After asking the group for a 
restaurant with a mirror, he was directed by the group to 
Joe’s Restaurant. He went in, came out shortly thereafter 
and began walking down 8th Street. (Tr. 49, 50, 247 
G-K.) 

In the meantime, Miss Ross, bloodied and disheveled, 
had run home and reported to her brother Kermit and his 
friend, Anthony Jones, that a man with a scar over his 
eye had just tried to rape her (Tr. 219, 220, 232). Ker- 
mit Ross and Anthony Jones ran from the house to the 
corner of 8th and F Streets.* On arriving at 8th and F, 
Kermit Ross and Anthony Jones encountered Sheldon 
Johnson and his companions. They asked the whereabouts 
of the boy who had just left the alley. (Tr. 50,51.) Ap- 
pellant at this time was about one block away near 8th 
and G Streets, still within Mr. Johnson’s sight. He pointed 
appellant out to Mr. Ross who ran toward him. Mr. John- 
son, Howard Poole and the other boys followed. (Tr. 50- 
53, 247 J, K, I.) Kermit Ross confronted appellant near 
8th and G Streets and asked him if he assaulted his sister. 
Appellant at first replied no and then stated that he had 
intercourse with Miss Ross “three or four times”. Appel- 
lant warned Mr. Ross that if he approached closer, he 
would “blow his brains out” as he brandished a pistol 
which he drew from his right rear pocket. (Tr. 223, 224, 
239, 245, 246.) Kermit Ross then called a policeman. 
Appellant ran through an alleyway toward 7th Street. Of- 
ficer Kanjian, called by Kermit Ross, was informed of the 
direction of appellant’s flight. With Kermit Ross and sev- 
eral other boys he,went through the alley toward 7th 
Street. (Tr. 224-226, 247 LL, MM.) 


32 Although the record does not reveal it, we think the plain infer- 
ence is that Miss Ross gave her brother and Anthony Jones a gen- 
eral idea of where the attack took place. At approximately this 
time, the Ross family contacted the police (Tr. 213-16). 
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Once on 7th Street, the officer with the others began a 
search of the area. Howard Poole, a witness to appellant’s 
initial flight from the alley after the attack and his re- 
quest for a mirror in which to view his bloodied face, 
called to Officer Kanjian and Kermit Ross from the corner 
of 7th and H Streets that he had sighted appellant (Tr. 
52, 247 CC, NN). Appellant had just “run out of a beer 
joint” on H Street (Tr. 247 CC, DD). Officer Kanjian 
proceeded to the corner of 7th and H where he saw appel- 
lant down the street, a laceration over his right eye which 
was bleeding (Tr. 247 NN, 00). “Howard [Poole] point- 
ed [appellant] out to the policeman and Caron’s broth- 
er...” (Tr. 52). Kermit Ross also identified appellant as 
the individual whom he had been following (Tr. 247 
K, L). Officer Kanjian then effected appellant’s arrest 
(Tr. 247 NN-PP).* We think it amply based on probable 
cause to believe appellant the attacker of Caron Ross min- 
utes earlier. 

Probable cause to arrest exists if “the officer in the par- 
ticular circumstances, conditioned by his observations and 
information, and guided by the whole of his police experi- 
ence, reasonably could have believed that a crime had been 
committed by the person to be arrested.” Jackson v. 
United States, 112 U.S. App. D.C. 260, 262, 302 F.2d 194, 


33 Appellant in his perfunctory one sentence description of the 
events leading to his arrest claims it was based solely on Kermit 
Ross’ identification (App. Br. at 9). He is wrong. Sheldon Johnson 
at the Stovall hearing testified that it was Howard Poole, his com- 
panion throughout the series of events, who first pointed appellant 
out to Officer Kanjian (Tr. 52). Anthony Jones testified to this 
effect before being restrained by the trial court (Tr. 247 CC). 
And Officer Kanjian’s own testimony, that “somebody shouted from 
the corner. . .” is consistent with this version (Tr. 247 NN). The 
officer was unable to testify in more detail as to the substance of 
the exclamation because of trial counsel’s objection (Tr. 247 NN). 

Apparently on the basis of Mr. Poole’s shout, Officer Kanjian 
and Kermit Ross went to the corner of 7th and H Streets. There 
“Howard pointed him [appellant] out to the policeman and Caron’s 
brother. . .” (Tr. 52). Kermit Ross then himself identified appellant 
as the individual he had previously seen and spoken with (Tr. 
247 K). Then, on the basis of these two identifications, Officer 
Kanjian arrested appellant as the attacker. This is set out in detail 
at 34 of the transcript of appellant’s preliminary hearing. 
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196 (1962). It demands a “reasonable ground for belief 
of guilt.” Brinegar v. United States, 338 U.S. 160, 175 
(1949). However, much less evidence then is ordinarily 
required to establish guilt is necessary. Praper v. United 
States, 358 U.S. 307, 311-312 (1959). 

The law is settled that information from an unknown 
victim may constitute probable cause: 


“That the information came from an unknown victim 
of the crime did not preclude the policeman’s having 
probable cause to arrest appellant on the basis of it. 
Although the police could not here judge the reliabil- 
ity of the information on the basis of past experience 
with the informant, compare Draper v. United States, 
358 U.S. 304 (1959), the victim’s report has the vir- 
tue of being based on personal observations, a factor 
stressed in Aguillar v. United States, 378 U.S. 108 
(1964) and is less likely to be colored by self interest 
than is that of an informer” Brown v. United States, 
125 U.S. App. D.C. 43, 46, 365 F.2d 976, 979 (1966). 


Here the unknown victim, Caron Ross, related the attack 
to the arresting officer through the hearsay statements of 
her brother, Kermit Ross, who was immediately previous 
witness to her battered condition.* In like manner, she 
related that the attacker had a wound over his eye. How- 
ard Poole pointed appellant out to Officer Kanjian as the 
individual who had left the scene of the purported attack 
moments earlier. Officer Kanjian’s observation of appel- 
lant, proximate in time and distance to the offense, and of 
the bloody wound over appellant’s right eye was corrobora- 
tive of Kermit Ross’ account of the attack on his sister, 
and his identification of appellant as the attacker. Kermit 
Ross’ identification and Howard Poole’s identification, each 
based on different circumstances, were mutually corrobora- 
tive and imported to each a high degree of reliability. To- 
gether, they pointed heavily to appellant as the individual 


% Hearsay can properly be the basis for probable cause. Jones v. 
United States, 362 U.S. 257 (1960). In Brown, the information 
from the unknown victim was radioed to the arresting officer 
through hearsay statements, of the dispatcher. Here the state- 
ments came from the victim’s brother. 
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who attacked Kermit Ross’ fourteen year old sister one- 
half hour previous in a nearby alley.** We think Officer 
Kanjian most properly affected appellant’s arrest at this 
juncture. This was also apparently trial counsel’s view 
(Tr. 251).*%* Indeed, we think any other course of action 
in these circumstances “would have amounted to sheer 
lunatic neglect of duty as well as nonfeasance”.**7 And we 
think this arrest was no less based on probable cause then 
the several other similar anonymous victim situations sus- 
tained as proper arrests by this and other courts. See, 
e.g., Payne v. United States, 111 U.S. App. D.C. 94, 294 
F.2d 723, cert. denied, 368 U.S. 883 (1961) ;** Cormier 
v. United States, 187 A.2d 212 (D.C. Ct. App. 1957) ;* 


35 We think the record plainly allows the inference that Kermit 
Ross also transmitted to Officer Kanjian the information to which 
he testified at trial that appellant had exhibited a gun at 8th and 
G Streets and that he had acknowledged the attacks. Notwith- 
standing this additional information, however, we think Officer 
Kanjian on the identifications of Howard Poole and the victim’s 
brother, Kermit Ross had sufficient probable cause to effect appel- 
lant’s arrest. 


36 Although on some other unexplained standard, trial counsel 
was “not at all [sure] [Officer Kanjian] acted legally under the 
circumstances” (Tr. 251). 


37 United States v. Smith, 357 F.2d 318 (6th Cir. 1966). 


38In Payne the arresting officer testified that some one described 
only as a “citizen” told him that some person tried to “flimflam” 
him and pointed to a car emerging from a parking lot at a high 
rate of speed and said “there’s the man there,” indicating Payne, 
the driver. The car was then pursued and stopped and Payne was 
arrested. The Court held that probable cause for the arrest existed 
and found no infirmity in the officer’s reliance on the victim’s report 
although the officer had no information to attest to the victim’s 
reliability or veracity. 


39 In Cormier, a nine year old girl approached two police officers. 
In a hysterical state, she told the police officers that she had gone 
to look for her fourteen-year-old sister in a certain house and had 
been chased out and that there was a man with a gun in the house. 
She also told the police that this man’s car, bearing Virgnia license 
plates, was parked in front of the house. The court held that 
this was sufficient to support a reasonable belief that an offense 
was being committed in the house. The officers in Cormier had no 
basis for their belief other than what was related to them by the 
nine-year-old girl. 
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Kennedy v. United States, 122 U.S. App. D.C. 291, 353 

2d 462 (1965) ;* cf. Naples v. United States, 113 U.S. 
App. D.C. 281, 283, 307 F.2d 618 (1962); United States 
v. Segura, 244 F.Supp. 186 (E.D. La. 1965). See also, 
Washington v. United States, 105 U.S. App. D.C. 58, 263 
F.2d 742 (1959). 

Appellant chooses to ignore his identification as the in- 
dividual leaving the scene of the attack by Howard Poole. 
He ignores the bleeding wound on his forehead corrobora- 
tive of the victim’s description of the attacker to her 
brother. His characterization of Kermit Ross, the victim’s 
brother as an “informer” (App. Br. at 11, 12) is unwar- 
ranted and the informer cases he relies are, as Brown 
makes clear, inapposite. His assumption that because the 
record does not more fully reveal the circumstances of the 
arrest, “it must be assumed that such . . . does not exist” 
(App. Br. at 11), in light of his conduct below is a patent 
attempt to have his cake and eat it as well.” 


“In Kennedy, bystanders had captured the defendant who had 
fled from a building where some women’s screams were heard. 
The police arrived having been informed of a possible robbery and 
looked inside and saw two women handcuffed to a staircase. Seeing 
the women handcuffed to the staircase, corroborated the officers’ 
information an offense of some kind had been committed, but the 
officers properly depended upon the bystanders’ capture of the de- 
fendant to support their belief that the defendant was the man 
who committed the offense. 


“If this Court allows appellant to press his unseasonable prob- 
able cause claim and feels the record incomplete to justify the 
arrest, in view of his tardiness in raising this issue and his efforts 
to keep from the record relevant testimony to the probable cause 
determination we urge that the case be remanded for a hearing on 
this issue. 

As the record now stands, one can easily sense that Officer Kanjian 
possessed substantial other information from the numerous nearby 
witnesses identifying appellant as Miss Ross’ attacker, information 
which by virtue of appellant’s conduct below has not found its 
way into the record. 
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II. In-court identifications of appellant were properly 
introduced below. 


(GS Tr. 9-10, 34; Tr. 27-28, 29, 30, 31, 32, 33, 37-38, 
39, 40, 41-44, 46-53, 58-59, 74, 81, 83, 96, 109, 110, 
247 C-S) 


Appellant below challenged on Stovall grounds all iden- 
tifications of him by the victim, Miss Caron Ross. That 
challenge as it related to post-arrest identifications by Miss 
Ross prevailed; the trial court excluded from evidence all 
reference to her identification of him at the police station 
shortly after his arrest (Tr. 58, 59). Her in-court identi- 
fication, based not on any post-arrest confrontation but 
rather on her observations of appellant as he attacked her 
during the offense, was allowed into evidence and made by 
Miss Ross in unequivocal terms (Tr. 96). Appellant re- 
news his Stovall challenge to this in-court identification. 
We think it decidedly without merit. 


A. The procedure by which appellant was identified 
by Miss Ross after his arrest was not unnecessarily 
suggestive nor conducive to irreparable mistaken 
identification. 

Notwithstanding the decision of the trial court at the 
close of the Stovall hearing to exclude from evidence Miss 
Ross’ post-arrest identification, we think those identifica- 
tions were properly admissible as the products of reason- 
able identification procedures neither unnecessarily sug- 
gestive nor likely conducive to irreparable mistaken iden- 
tification. The record is silent on the exact manner that 
Miss Ross came upon appellant when she arrived at the 


42 Appellant’s initial position appears to be that the remedy for a 
Stovall violation is not merely suppression of any identification 
secured at the improper confrontation but rather dismissal of his 
indictment (App. Br. 18-16). We know of no such authority and 
we think Stovall v. Denno, 388 U.S. 298 (1967) is decidedly to the 
contrary. The exclusion of post-arrest identifications on Stovall 
grounds by the court below (Tr. 58, 59) did not entitle appellant 
to freedom from prosecution based on other untainted evidence. 
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precinct.“ We think it fairly allows the inference that 
she was not purposefully confronted with appellant at the 
juncture when she identified him. The sole evidence re- 
lating to the manner of identification indicates only that 
after arriving at the precinct, she saw appellant sitting at 
a table with two individuals of a different race (Tr. 27- 
28). She saw a cut on his forehead (Tr. 31). She then 
pointed appellant out as her attacker (Tr. 27, 28, 31, 32). 
A one-man showup is by itself insufficient to establish a 
due process violation. Biggers v. Tennessee, 390 U.S. 404, 
408 (1968). There is no indication that appellant was 
ever pointed out for Miss Ross’ scrutiny or that she was 
in any way primed to identify him.“* Furthermore, at the 
time she made her precinct identification, Miss Ross’ mem- 
ory was fresh, the offense having occurred barely one hour 
previous. She had gotton a good look at appellant as he 
consummated the attack, first as he dragged her to the 
alleyway and second as car headlights illuminated his face 
in the alley. She smashed his face with a bottle during 
the twenty minute episode and knew it to be cut. And 
she had seen him immediately before the attack in a well- 
lighted portion of the street as she walked past him. (Tr. 
30, 33, 37-38, 39, 40, 41-44.) Miss Ross unequivocally 
identified appellant as her attacker at every judicial pro- 
ceeding that she encountered him (GS Tr. 6, Tr. 44, 96). 
We think these factors, catalogued as relevant by the Su- 
preme Court in Simmons v. United States, 390 U.S. 377 
(1968), all work to support the reliability of Miss Ross’ 
precinct identification and make unlikely the possibility 
that it was irreparably mistaken.” 


42 Appellant’s categorical description that “the police brought 
Miss Ross into a room where the appellant, the only Negro present, 
was seated at a table” (App. Br. at 13) is unsupported by the 
record. The transcript reveals only that Miss Ross was “brought” 
to the precinct (Tr. 27-28). 


44 Miss Ross was apparently informed, however, that the police 
wished her to view a suspect (Tr. 29). 


4% Moreover, if this Court wishes to examine the entire record 
below as it bears on the suggestivity of the post-arrest confronta- 
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Accordingly for these reasons, we think the court below 
might properly have allowed that identification in evidence 
at trial. 


B. In any event, the trial court’s decision to limit the 
Government to the use of in-court identifications 
was proper. 


The trial court, however, did not allow the introduction 
in evidence of any testimony relating to post-arrest iden- 
tifications of the accused. Out of an abundance of caution 
it limited the testimony of witnesses to in-court identifica- 


tion (Cf. Emanuel Pea v. United States, D.C. Cir. No. 20,433, 
decided December 20, 1967, slip op. at 16-17), we note that Miss 
Ross apparently first saw and identified appellant at the scene of the 
offense prior to arriving at the police station (GS Tr. 9-10). She 
was taken there by police who had arrived at her home fifteen 
minutes earlier (GS Tr. 9-10). We think it clear that this initial 
fresh on-the-scene confrontation comported with the demands of 
due process. Wise v. United States, 127 U.S. App. D.C. 282, 383 
F.2d 206 (1967). And we think equally clear that her second identi- 
fication of appellant, at the precinct approximately one hour later, 
was but a verificative procedure holding few of the dangers of undue 
suggestivity which may inhere in an initial confrontation. Crume 
v. Beto, $388 F.2d 36 (5th Cir. 1967). Accordingly for this reason 
also, we believe her identification of appellant was not likely 
irreparably mistaken as a result of post-arrest confrontations. 

Neither the prosecutor nor trial counsel for appellant brought 
this out at the Stovall hearing, in their questions both jumping 
directly from Miss Ross’ arrival at her home to her arrival at the 
precinct. We think the Supreme Court in resolving Stovall inquiries 
has sanctioned appellate reference to circumstances in the entire 
record not necessarily before the hearing judge [as for example 
later identifications at trial by witnesses and the degree to which 
under cross-examination at trial they reaffirm or reject prior identi- 
fication. Simmons v. United States, 390 U.S. $77, 387-888; and 
see also Hanks v. United States, 888 F.2d 171 (10th Cir. 1968); 
People v. Harris, 286 N.E.2d 281 (Ill. App. Ct. 1968); Common- 
wealth v. Bumpus, 3 Cr. L. Retr. $207 (Mass. 1968) ]. In reviewing 
the “totality of circumstances” to determine the likelihood of 
irreparable mistaken identification, we suggest this Court may look 
to the entire record below including reference at the preliminary 
hearing to the on-the-scene show-up. Moreover, we think this 
broad scope of review especially appropriate in light of appellant’s 
present claim that the court below was clearly erroneous in its 
findings (App. Br. at 16). See Jackson v. United States, 122 U.S. 
App. D.C. $24, $326, 358 F.2d 862, 864 (1965). 
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tions. Such were the sole identifications made at trial and 
no reference was made to any post-arrest identifications 
(Tr. 96, 247 F). While we think the trial court might 
properly have allowed use of post-arrest identifications 
(See discussion, supra), its decision to limit the Govern- 
ment to in-court identification was plainly in accord with 
the requirements of Stovall v. Denno, supra, and com- 
ported in every respect with the requirements of due proc- 
ess. Appellant’s claim to the contrary that Miss Ross’ in- 
court identification as well required suppression (App. Br. 
at 16) is meritless. 

This Court has set forth in explicit terms the showing 
required of the Government where at trial it seeks to use 
in-court identifications by witnesses whose post-arrest 
identifications have been excluded from evidence on Sto- 
vall grounds. In Wright v. United States, D.C. Cir. No. 
20,153, decided January 31, 1968 in conformance with and 
relying on the analogous Wade-Gilbert* principles it 
stated: 

“In the event of a new trial [to be held if the precinct 
confrontation violative of Stovall was not harmless 
beyond 2 reasonable doubt], any and all testimony as 
to Mrs. Vines’ identification at the station will be 
excluded, and the Government will be afforded the 
opportunity to establish by clear and convincing evi- 
dence that her in-court identification was ‘based upon 
observations of the suspect other than the [station- 
house] identification’”. Wright v. United States, 
supra at slip op. 9. 


See also United States v. Benjamin O’Connor, 282 F.Supp. 
963 (1968) where United States District Court Judge Oli- 
ver Gasch in circumstances strikingly similar to those be- 
low and relying on the Wright test found the eyewitness 
to be able to identify the accused independent of a prior 
confrontation violative of Stovall v. Denno, supra. Judge 
Gasch there noted: 


44 United States v. Wade, 388 U.S. 240 (1967) and Gilbert v. 
California, 388 U.S. 263 (1967). 
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“Generally, this independent origin [of the witness 
ability to identify] will be the observations of the wit- 
ness during the commission of the offense itself. If 
the Government is able to meet this burden, then the 
witness should be allowed to identify the defendant 
in court regardless of the improper confrontation fol- 
lowing arrest” United States v. O’Connor, supra, at 
965. 


See also, United States v. Wade, supra, at 214, Gilbert v. 
California, 388 U.S. 263, 272 (1967). 

The record below reveals that Miss Ross saw appellant 
clearly at least three times during the twenty minute epi- 
sode. First, in a well-lighted part of the street, she noticed 
appellant as she walked by him when appellant, a stranger 
unknown to Miss Ross, said “hello” to her (Tr. 37-38, 74, 
83). Miss Ross saw appellant walk toward her (Tr. 40, 
41, 81). He grabbed her from behind with his hands 
around her neck and dragged her toward the nearby alley. 
While dragging Miss Ross toward the alley, appellant 
moved from behind her to her side. She saw his face at 
this juncture also. (Tr. 109, 110.) After being dragged 
into the alley, appellant commenced his attack. During 
the course of the next several minutes, a car’s headlights 
illuminated part of the otherwise dark alley and appel- 
lant’s face. Again Miss Ross saw appellant’s face (Tr. 
33, 99-100). We think these circumstances are ample tes- 
timony to the fact that Miss Ross saw appellant numerous 
times as he initiated and attempted to consummate his 
attack on her and that her in-court identification was so 
based. If there be any doubt whatever of this basis inde- 
pendent as it was of post-arrest confrontation, we think it 
totally dispelled by Miss Ross’ unhesitating and unequivo- 
cal testimony twice before Judge Smith below that even 
had she not seen appellant at the precinct, she could and 
would still recognize and identify him (Tr. 32, 43-44) .*7 


47 That testimony is as follows: 


Q Now, when you came down to the police station—strike 
that. 

I want to ask you this question: It is a hard question. I 
want you to listen to it. I want you to suppose for a minute 
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Moreover, Miss Ross never identified any other party as 
her attacker.** At every judicial proceeding at which she 
thereafter confronted appellant, she identified him without 
doubt or hesitation.*® We think these additional factors, 
in conjunction with her explicit testimony regarding her 
ability to view appellant during the offense and her un- 
equivocal representations that even had she not seen ap- 
pellant at the precinct she could and would identify him 
as the attacker, import to Judge Smith’s decision that her 
identification was based independent of any illegality an 
inordinately high degree of certainty. More so, we think 
because the trial court had “the unique opportunity to get 
the ‘feel’ of the case and to evaluate the witnesses’. 


that you had never gone to the police station that night and 
had never seen Mr. Banks at the police station. 

Would you be able to—would you still be able to tell, to pick 
out, to recognize the person who assaulted you in the alley 
that night? 

A [Miss Ross] Yes. 

Q Any doubt about it in your mind? 

A No. (Tr. 32) .... 

THE COURT: Now, you say that even if you had not been 
to the precinct, that you would still recognize that man? 

THE WITNESS: Yes. 

THE COURT: Are you positive of that? 

THE WITNESS: Yes. 

THE COURT: Do you see him here today? 

THE WITNESS: Yes. 

THE COURT: Where is he? 

THE WITNESS: Sitting over there. 

THE COURT: Let the record reflect that the witness is 
identifying the defendant in this case. (Tr. 43-44) 


** A factor along with the witness’ opportunity to observe deemed 
relevant in determining whether the identification offered is inde- 
pendent of the prior illegality, United States v. Wade, supra. at 241. 


*? An additional relevant factor. United States v. Wade, supra. at 
241. 


“” United States v. O’Connor, supra at 965. 

Appellant relies largely on alleged inconsistencies in Miss Ross’ 
testimony to support a claim that her testimony was inherently 
incredible. Appellant has a heavy burden to overcome. He must 
show the decision of Judge Smith, who heard and evaluated the 
witnesses, to have been “clearly erroneous”. Jackson v. United 
States, 122 U.S. App. D.C. 324, 326, 353 F.2d 862, 864 (1965). 
To reach such a finding, this Court must be of the opinion, having 
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Accordingly, we strongly submit that the trial court cor- 
rectly allowed into evidence Miss Ross’ unequivocal in- 
court identification of appellant.” 


III. The prosecutor’s summation as it related to appellant’s 
explanation of the cut he sustained over his eye was 
not erroneous, much less plainly so. 


(Tr. 313-331, 338-339, 349, 358-368, 371-372, 375) 


Appellant now objects to two sentence statement by the 
prosecutor during summation to the effect that no one 
corroborated appellant’s description of the manner in 


considered the entire record below, “that a mistake has been com- 
mitted” or that “the probability of error is too great to tolerate”. 
Id. at 327, $28. When credibility is involved, “this power should be 
exercised with great caution.” Jd. at $28. 

Without again detailing her testimony, we think appellant’s 
objections to it are based exagerated isolated ambiguities in testi- 
mony of the fourteen year old victim of a brutal beating and 
attempted rape. The sum of her testimony before Judge Smith 
in two proceedings below and at the preliminary hearing is largely 
consistent. We think it no discredit to her, and surely none of 
proportions sufficient to make her testimony inherently incredible, 
that over the space of almost two hundred pages of testimony, 
over half of which is by cross examination of hostile counsel, iso- 
lated ambiguities appear (See discussion, infra 42-44). 


51 To the extent appellant’s present Stovall challenge is directed 
at the in-court identification by Sheldon Johnson, (App. Br. at 16, 
n.7), we think it suffers from the same infirmities which beset 
his objection to the victim’s in-court identification. Mr. Johnson 
had ample opportunity to view appellant during the commission 
of the offense, when he saw him holding a handkerchief next to his 
head standing with the victim (Tr. 247 F). He saw appellant immed- 
iately after the offense when appellant asked for directions to a 
restaurant with a mirror. He saw appellant go into Joe’s Restau- 
rant and leave moments later. He watched appellant walk down 8th 
Street. He directed Kermit Ross toward him when Mr. Ross asked 
his whereabouts. Even at this juncture, appellant was still within 
Mr. Johnson’s sights about one block down 8th Street. (Tr. 46-58, 
247 C-S.) Finally, Mr. Johnson saw appellant apprehended some 
five minutes later (GS Tr. $4). As Miss Ross, Mr. Johnson never 
identified another party as the attacker or failed to identify appel- 
lant at any subsequent judicial proceeding. Surely these circum- 
stances constitute a basis for his in-court identification wholly 
independent of any post-arrest confrontation. 
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which he allegedly cut his eye at a skating rink (Tr. 327- 
328). Appellant styles these statements as a missing wit- 
ness argument (App. Br. 17-19) without proper founda- 
tion. We heartily disagree. We make the threshhold ob- 
servation that trial counsel at the close of the prosecutor’s 
summation at the bench sought only an appropriate clari- 
fication from the court that she be allowed during her 
summation to apprise the jury of the fact that appellant 
was in custody “a good portion” of the time prior to trial 
(Tr. 331). We take it that such a request does not rise 
to the character of an objection sufficient to remove from 
appellant the burden of demonstrating the remarks to 
which he now for the first time objects to constitute plain 
error. Rule 52(b), Fed. R. Crim. P.; United States v. 
Socony Vacuum Oil Co., 310 U.S. 150, 238-239; Karrikas 
v. United States, 111 U.S. App. D.C. 312, 296 F.2d 434 
(1961) ; Accardo v. United States, 102 U.S. App. D.C. 4, 
249 F.2d 519 (1957). And see, Walter Wynn v. United 
States, D.C. Cir. No. 20,723, decided November 16, 1967, 
slip op. at 8, where as to this very point this Court 
noted: “Failure to identify and contest error there may 
well mean that the point will not be entertained here.” 

We do not think those remarks constitute error at all, 
much less plain error. We think appellant’s argument 
proceeds from a fundamental misconception of the absent 
witness issue and of the prosecutor’s remarks below. The 
allegedly objectionable remarks are as follows: 


“Ladies and Gentlemen, he [appellant] described a 
rather spectacular fall with all sorts of people falling 
over him, but you didn’t see anybody come in here to 
testify that corroborated his story, and you didn’t see 
anybody from the people that were there at the skat- 
ing club that night come in this courtroom and say, 
yes, Ronald Banks was there on Tuesday, April 11 


%2 That request was granted (Tr. 331) and trial counsel made 
such observation to the jury. To it, we note, she appended the fact 
that numerous individuals witness to the offense and named by 
Government witnesses were not present to testify in support of the 
Government’s case (Tr. 338-339). 
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and he suffered a bad fall and he was bleeding. No 
one came down to testify to that and he has had 11 
months since the day of this occurrence to find some- 
body who was there.” 


We strongly submit that by this statement the prosecutor 
merely articulated and without great emphasis * what 
was otherwise apparent: that no witness testified to ap- 
pellant’s alleged fall at the skating rink. An absent wit- 
ness inference however, requires something more than a 
brief articulation of the obvious. It requires the additional 
admonition that the jury is permitted to draw the infer- 
ence that the absent witness testimony would be unfavor- 
able to the accused.“ See, ¢.g., Walter Wynn v. United 
States, D.C. Cir. No. 20,273, decided November 16, 1967, 
and cases cited therein. The Government made no such 
argument to the jury nor requested nor did the trial court 
during the course of its instructions so charge the jury. 
Compare Walter Wynn, supra, where “. . . the trial judge, 
at the Government’s request, broadly charged the jury that 
it might infer that the testimony of a witness peculiarly 
available to but not called by a party would have been un- 
favorable to that party.” Jd. at 6. Accordingly, we do 
not believe the prosecutor to have erred by virtue of the 
brief remarks to which appellant now objects. 

And surely, in any event, those brief statements did not 
substantially prejudice appellant, a prerequisite to rever- 
sal. Cross v. United States, 122 U.S. App. D.C. 283, 353 
F.2d 454 (1965). Appellant must demonstrate that the 
allegedly erroneous comment by the prosecutor rendered 
substantial the possibility that the jury’s judgment was 
swayed by the comment and that it was deterred by it 
from a fair consideration of appellant’s guilt or innocence. 


53 These remarks came during the course of a sixteen page closing 
argument (Tr. 313-329). During a ten page rebuttal (Tr. 358-368), 
the prosecutor made no such references. Compare Walter Wynn v. 
United States, D.C. Cir. No. 20,728, decided November 16, 1967. 


*4 Indeed appellant zealously argues to this Court that the failure 
of the Government to produce certain witnesses “certainly carries 
with it the presumption” (App. Br. at 23) (emphasis supplied) 
that their testimony would have been unfavorable. 
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Kotteakos v. United States, 328 U.S. 750, 765 (1946) ; 
Pennewell v. United States, 122 U.S. App. D.C. 332, 353 
F.2d 876 (1965). The prosecutor during summation 
stressed at length the positive aspects of the Government’s 
case. He stressed appellant’s identification as the attacker 
by the victim, Miss Caron Ross, and by an onlooker, Shel- 
don Johnson. He stressed appellant’s identification there- 
after during his apprehension by Kermit Ross and An- 
thony Jones. (Tr. 313-326.) He discussed the credibility 
of the various Government witnesses. His treatment of 
the case for the defense was rather brief, something over 
three pages of transcript and not at all deprecatory (Tr. 
327-330). His recognition of the absence of witnesses re- 
garding appellant’s alleged fall at the skating rink was, as 
we have indicated, at the least circumspect. It comprised but 
two compound sentences and, we suggest, was not at all 
persuasive. We think it highly doubtful that these brief 
remarks in any sense “beguiled” the jury into drawing an 
inference adverse to appellant. Pennewell v. United 
States, supra at 333. And during the course of his final 
remarks to the jury, the prosecutor refrained entirely 
from any such reference (Tr. 358-368). 

Moreover, trial counsel for appellant during closing 
argument advised the jury that prior to trial appellant 
was “in custody” (Tr. 349). She then made the follow- 
ing remarks concerning witnesses not produced by the 
Government: 


“. . . but while we are talking about witnesses who 
are not here, where is Ronald Jenkins? Where is 
William Black? Where is William Dobbs? Where is 
Mr. Styles? Where is Howard Poole?” (Tr. 349.) 


In view of appellant’s own utilization of the very argu- 
ment to which he now objects in circumstances no differ- 
ent from those in which the prosecutor made his remarks,” 


*5In fact appellant was free on bond for a substantial portion of 
time prior to trial. 


% It was never established at trial that the Government knew the 
whereabouts of these individuals or that if it did, appellant did not. 
Hence neither its power to produce was shown nor the peculiarity 
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we think appellant can now hardly be heard to claim prej- 
udice. Moreso, because appellant continues now to press 
the very argument to which he objects that the absence of 
Styles and Dobbs, “particularly” ** known to the Govern- 
ment, required the “presumption” * that their testimony 
would have been unfavorable * (App. Br. at 23). 

Faced with these arguments, the trial court avoided any 
instruction on absent witnesses and otherwise refrained 
from giving to the brief remarks there directed during 
closing argument any emphasis. Instead, it forcefully in- 
structed the jury that they were “the sole and exclusive 
judges of the facts” and that it was there recollection 
which controlled, not that of the court or counsel (Tr. 
371). The court stated that it was for the jury alone “to 
determine the weight, the effect and the value of the evi- 
dence and the credibility of the witnesses” (Tr. 371-372). 
They were to “find the truth as [to] the facts of the case” 
solely from the “direct and circumstantial evidence” before 
them (Tr. 375). 

This was not a “paper-thin” case. The evidence against 
appellant, in the form of eye-witness identifications par- 
ticularly, was strong. The fact of the attempted rape and 
appellant’s own participation therein was documented by 


of that power. Moreover, Styles and Dobbs at least were hostile wit- 
nesses having been implicated to some extent in the attack, as appel- 
lant acknowledges (App. Br. at 4). Hence their absence allowed no 
inference whatever. Pennewell v. United States, supra. 


57 The requirement of course is rather that their whereabouts be 
“peculiarly” known to the Government. We think it clear that the 
record discloses no such foundation. 


58 Their absence as appellant claims would not “carry with it a 
presumption” (App. Br. at 23) but rather would allow a permissible 
inference. Walter Wynn Vv. United States, supra. 


8° Appellant completely ignores Pennewell v. United States, supra, 
which makes clear that aside from a peculiar power to produce 
which must be established, if an absent witness is by testimony 
at trial hostile to the party against whom his absence is to be 
held, no adverse inference can be drawn from the hostile witness’ 
absence. Here, as appellant recognizes, Styles and Dobbs were at 
various stages of the proceedings below somewhat implicated in 
the attack (App. Br. at 4). 
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the testimony of the victim, Miss Caron Ross, and an on- 
looker, Sheldon Johnson. His bloodied retreat from the 
scene of the offense was amply described by witnesses 
Johnson, Jones and Kermit Ross. In the face of this tes- 
timony, all of which appellant nakedly denied, appellant 
presented only the claim that he sat in a nearby restaurant 
at the time of the offense, and buttressed this alibi with 
testimony of his Uncle. Fairly considering the case, the 
jury found appellant beyond a reasonable doubt to have 
been Miss Ross’ attacker. 

Assuming appellant can now for the first time “identify 
and contest”™ the brief absent witness remark by the 
prosecutor during summation and assuming that remark 
caused appellant some quantum of prejudice, in view of 
the strength of the Government’s case, appellant’s continu- 
ing resort to the tactic to which he now objects, and the 
tangential nature of the remark unemphasized by the Gov- 
ernment or the Court in its closing instructions, the preju- 
dice suffered by appellant hardly warrants reversal. 


IV. The trial court properly exercised its discretion in 
permitting impeachment of appellant with a single 
prior housebreaking conviction. 


(Tr. 259-273, 305, 375) 


The rule of Luck v. United States, 121 U.S. App. D.C. 
151, 348 F.2d 763 (1965) affords an accused who has been 
previously convicted and who desires to testify an oppor- 
tunity to invoke the trial court’s discretion successively to 
bar impeachment by prior convictions (1) if the prejudice 
from the prior convictions far outweighs their probative 
relevance to credibility, and (2) even if the prejudice does 
not far outweigh the relevance to credibility, if it is more 
important for the jury to have an accused’s version of the 
events in question than to have him remain silent out of 
fear of impeachment. Gordon v. United States, US. 
App. D.C. , 383 F.2d 940-941 n.11 (1967). 


” Wynn V. United States, supra, slip op. at 8. 
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In the present case, the trial court out of the presence 
of the jury conducted an extensive Luck inquiry (Tr. 
259-273). It heard appellant’s alibi defense (Tr. 262- 
267). Viewing the issue of credibility as key, the house- 
breaking conviction sustained by appellant in 1961 as un- 
like from the offenses at trial, and that housebreaking of- 
fense as relevant to appellant’s truth-telling propensities, 
the court found the probative value of the prior conviction 
to outweigh any potential prejudice to appellant (Tr. 272, 
273). Accordingly, it allowed the Government the use of 
this single conviction for impeachment purposes (Tr. 273). 
Undeterred, appellant took the stand before the jury and 
again offered his alibi defense. Appellant having ac 
knowledged the prior housebreaking conviction (Tr. 305), 
the trial court during instructions explicitly admonished 
the jury that such evidence was relevant solely to credibil- 
ity of the witness and for no other purpose (Tr. 375). 

We think the trial court’s ruling allowing impeachment 
with a single prior housebreaking conviction was appro- 
priate and not abusive of its discretion. Certainly, ap- 
pellant has not urged any substantial reason for this 
Court to give the trial court’s exercise of discretion other 
than “a respect appropriately reflective of the inescapable 
remoteness of appellate review.” Luck v. United States, 
supra at 157. 

Housebreaking is plainly an offense probative on the 
issue of credibility. “In common human experience acts 
of deceit, fraud, cheating, stealing for example are uni- 
versally regarded as conduct which reflects adversely on a 
man’s honesty and integrity”. Gordon v. United States, 
supra, 383 F.2d at 940. Appellant’s conviction, in 1961, 
was of recent vintage and not of inordinate remoteness.™ 
Compare Lewis v. United States, D.C. Cir. No. 21,083, 
decided February 18, 1968. Appellant’s testimony flew di- 
rectly in the face of that given by four Government wit- 
nesses. Accordingly, a battle of credibility ensued. For 


61 Appellant, as he acknowledges, was still on parole for the 1961 
offense at the time of his present arrest and had been in custody on 
that offense until late 1964. 
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this reason, we think it of decided import that evidence 
plainly probative of appellant’s veracity and truth-telling 
propensity be given the jury. 

Moreover, any prejudice suffered by appellant was mini- 
mal. The trial court did not allow use of any non-proba- 
tive misdemeanors, nor did the Government seek their use. 
The use of a single conviction for impeachment precluded 
any possible cumulative effect which revelation of a “bar- 
rage of convictions” might have induced. Compare Payne 
v. United States, D.C. Cir. No. 21,232, decided March 5, 
1968. In order to make unequivocally clear to the jury the 
purpose for which the evidence of a prior conviction vas 
adduced, the trial court admonished the jury as follows: 


“A defendant’s prior criminal conviction is admitted 
into evidence solely for your consideration in evaluat- 
ing the credibility of the defendant as a witness. 

It is not evidence of the defendant’s guilt or inno- 
cence of the offense with which he is charged. 

You must not draw any inference of guilt against 
the defendant from his prior conviction. You may 
consider it only in connection with your evaluation 
of the credence to be given his present testimony in 
court.” (Tr. 375). 


Finally we again note the disparate nature of the house- 
breaking offense and the offenses charged at trial. Ac- 
cordingly, we think appellant suffered little if any preju- 
dice by virtue of the impeachment with a single house- 
breaking offense. 

In addition, appellant through the use of prior inconsist- 
ent statements had impeached several of the Government’s 
key witnesses, including the victim and her brother. In 
these circumstances, we think “detachment of the embar- 
rassing” conviction from appellant’s testimony would 
have “artificially inflated its weight on the evidentiary 
scale.” Brooke v. United States, —— U.S. App. D.C. — 
—, 385 F.2d 279, 285 (1967).% And we suggest this par- 


42 Appellant acknowledges impeachment of the Government’s 
witnesses (App. Br. at 21), but views it as an additional reason 
for allowing him to testify unimpeached. We think Brooke is ex- 
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ticularly so since appellant had gotten a substantial por- 
tion of his testimony to the jury in unimpeached fashion 
through the testimony of his uncle. Jd. Accordingly, we 
think the trial court’s decision to permit impeachment of 
appellant with a single prior housebreaking conviction re- 
flected a prudent accommodation of its probative value and 
possible prejudice to appellant in the circumstances of fhis 
case. It was surely no discretionary abuse.© 


V. The trial court properly submitted the case to the 
jury. 
(GS Tr. 15, 20; Tr. 70-74, 139) 


Appellant’s present attack on the credibility of the wit- 
ness testifying against him is frivolous. It is founded large- 


plicit that the converse is rather the case, that in such circum- 
stances the accused should not be allowed artificially to inflate his 
testimony by testifying unimpeached. 


63 Appellant’s reliance on dictum from Barber v. United States, 
— U.S. App. D.C. ——, 392 F.2d 517 (1968) is inapposite. There, 
a substantial question existed as to the identity of the attacker, the 
accused having been released after a lineup at which neither a wit- 
ness nor the victim identified him. The victim at trial offered no 
identification of the accused, the sole identification being that of the 
nine year old witness. There was otherwise a paucity of identifi- 
cation evidence. In these circumstances, the trial court having 
inadequately considered impeachment with several prior convictions 
prior to allowing them into evidence, this Court reversed. 

In the present case, appellant was identified as the attacker by the 
victim at every confrontation at which she faced him, judicial or 
otherwise. Appellant was similarly identified by witness Sheldon 
Johnson at trial and earlier. He was identified by Anthony Jones 
and Kermit Ross as having fled through a alleyway when they 
sought a policeman to effect his arrest. He was arrested near the 
scene of the crime minutes after its commission. His eye was 
bleeding from the cut given him by Miss Ross when she smashed 
him with a bottle. The trial court most carefully considered the 
Luck issue, to the point of having appellant out of the presence 
of the jury recite from the stand his entire alibi. The court allowed 
the use of single conviction for housebreaking upon conclusion 
of this extensive inquiry and stated on the record its reasons for 
doing so. Surely these circumstances import to the court’s dis- 
cretionary exercise every propriety and make that sensitive ac- 
commodation far different from Barber. 
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ly on a picayune sophistry which renders out of context 
small parts of the lengthy testimony of the fourteen year- 
old victim and her seventeen year-old brother, neither par- 
ticularly articulate witnesses. On appeal, if evidence is 
asserted to be insufficient, it must be reviewed in the light 
most favorable to the Government, making full allowance 
for the right of the jury to draw justifiable inferences of 
fact from the evidence adduced at trial and to assess the 
credibility of witnesses. Glasser v. United States, 315 U.S. 
60, 80 (1942) ; Curley v. United States, 81 U.S. App. D.C. 
389, 160 F.2d 229, cert. denied, 331 U.S. 837 (1947); 
Morton v. United States, 79 U.S. App. D.C. 329, 147 F.2d 
28, cert. denied, 324 U.S. 875 (1945). 

Appellant pays not even lip service to this settled dic- 
tum. Nor does he make an effort to distinguish between 
substantive evidence adduced at trial and prior inconsist- 
ent statements usable solely for impeachment purposes.“ 
We think the short and quick of appellant’s final thrust is 
that it is the jury’s province to determine the credibility 
of the witnesses before it. Notwithstanding his attempted 
impeachment at trial, the jury chose to believe the four 
eyewitnesses who identified appellant in various stages of 
the offense as the attacker of Miss Ross. Appellant has 
cited no case nor do we know of any which so remove this 
vital prerogative from the jury. We think appellant, hav- 
ing had his day in court before a jury of his peers repre- 
sented by vigorous and experienced counsel, is foreclosed 
from the challenge to the credibility of various witnesses 
he now poses. 

However, in response to the substance of appellant’s 
characterizations we make the following observations. 
First, we think it noteworthy that appellant in announc- 
ing his “parade of contradictory evidence” refrains from 
detailing the alleged contradictions and contents himself 
with mere conclusionary allegations of their existence fol- 


“ Appellant incorrectly styles prior inconsistent statements used 
by the defense below to impeach Government witness as “Evidence 
Presented by the Government” (App. Br. 11). 
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lowed by conglomerate transcript citations.“ We think an 
analysis of those citations show appellant at the least to 
have overstated his case. For one, Miss Ross never denied 
that her attacker grabbed her from behind. Appellant’s sug- 
gestion to that effect is without foundation and his tran- 
script reference (“GS Tr. 13, DC Tr. 41 and 109”) indicate 
but that he grabbed Miss Ross by the neck from behind. His 
claim that Miss Ross “gave conflicting testimony as to her 
knowledge of where she struck her assailant (GS Tr. 20 
and DC Tr. 31, 36)” (App. Br. 22 n.11) is a patent over- 
simplification of Miss Ross’ testimony. She testified that 
she hit her assailant with a bottle on his head. She felt 
his blood drip from his face to hers although in the dark 
alley she never saw the cut. From this, she assumed that 
the blow struck him in the eye cutting him there, although 
she did not know “exactly” where she struck him.” Appel- 
lant’s claim that Miss Ross “gave various testimony as to 
the first time she saw her attacker (GS Tr. 15 and DC Tr. 
154-155)” is incorrect. At the preliminary hearing Miss 
Ross did testify that she first saw the person who “was 
attacking” her in the alley (GS Tr. 15). We think this 
entirely consistent with her otherwise unequivocal testi- 
mony that she first saw appellant prior to the attack when 
she passed him on the street (Tr. 70-74) and that once 
appellant began consummating the attack in the alley 
(and hence “was attacking” her) she next saw him in the 
car headlights. At all judicial proceedings Miss Ross un- 
equivocally testified that she first saw appellant when he 
was standing on the corner of 8th and F. She denied dur- 
ing trial a statement given the police in which she alleged- 
ly indicated she first saw appellant at 8th and F when 


65 And while appellant announces that the fourteen year old 
victim, Caron Ross, contradicted herself “at least nine times”, he 
manages only to detail six of those instances (App. Br. at 22, n.11). 


¢6 Appellant’s allegation that Miss Ross’ statement to her brother 
that the attacker had a scar over his eye must be viewed as incredi- 
ble since she “testified, under careful examination by the presiding 
Judge, that she did not know where she struck her attacker (GS 
Tr. 20)” is also based on this oversimplification. 
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he came out of a Beer Garden (Tr. 139). We do not think 
this rises to the character of a “contradiction” (App. Br. 
at 22 n.11), nor do we think these kinds of ambiguities 
“went to the very heart of the Government’s case” (App. 
Br. at 22) as appellant announces. 

We also think it noteworthy that Miss Ross was four- 
teen years old at the time of the attack, fifteen at the time 
of trial, and an eighth grade student (Tr. 71). She testi- 
fied during the preliminary hearing, the Stovall hearing 
and the trial for almost two-hundred pages of transcript. 
That appellant within these two-hundred pages of testi- 
mony has provided six tangential ambiguities is no dis- 
credit at all to Miss Ross and surely none of proportions 
sufficient to incur the deprecation appellant inveighs.” 

As we have detailed, the evidence against appellant, 
largely in the form of numerous eyewitness identifications, 
was overwhelming. Miss Ross’ several identifications of 
appellant were certain and appellant is unable to demon- 
strate the slightest equivocation in that testimony. In the 
face of this evidence, appellant presented naked denials ac- 
companied by an alibi supported by his Uncle. The jury, 
hearing all of the evidence and accompanying impeachment 
of the witnesses offering it, believed the Government wit- 
nesses and disbelieved appellant and his Uncle. Having 
received his every due below, we think appellant is de- 
cidedly misguided in his attempt to require of this Court 
that it reevaluate the credibility of the various witnesses. 


** Appellant’s claim that the Government “never established the 
exact time of the crime” (App. Br. at 23) is absurd. All witnesses 
testified that it occurred on the evening of April 12, 1967 between 
9:00 p.m. and 10:30 p.m. We do not think appellant can escape 
prosecution by the fact that neither his victim nor other witnesses 
wore watches. The prosecutor did not “agree” with appellant’s ver- 
sion of the times he left the restaurants he visited (App. Br. at 
23). Rather, he suggested to the jury that even with the alibi 
appellant proposed, he would have had time to commit the attacks 
(Tr. 327). 

As we have detailed (supra at 36-37), appellant’s tortured missing 
witness argument regarding Dobbs and Styles (App. Br. at 23) 
suffers from at least three fatal infirmities. A fourth we suggest 
to be the inappropriateness of its invocation before an appellate 
tribunal. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


DAVID G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
ROGER E. ZUCKERMAN, 
Assistant United States Attorneys. 
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‘IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 21946 


RONALD D. BANKS, 


Appellant, 


UNITED STATES OF AMERICA, 


Appellee. 


REPLY BRIEF FOR APPELLANT 


I. THE ARREST OF THE APPELLANT WAS WITHOUT PROBABLE CAUSE 
AND VIOLATED HIS RIGHTS UNDER THE FOURTH AMENDMENT 


Appellee contends throughout its Brief that the Appellant 
should be barred from raising a question of probable cause on the 
basis that the Appellant prevented receipt of relevant evidence and 
that the Appellant failed to create a complete record. Initially, 
it is respectfully submitted that the Government, not the accused, 
has the burden in every case to establish that probable cause 
requirements for arrests without a warrant have been met. United 


1/ 
States v. Elgisser, 334 F.2d 103, 110 (2d. Cir. 1964). 


1/ Citing, Wong Sun v. United States, 371 U.S. 471, 83 S. Ct. 407, 
9 L.Ed.2d 441 (1963); Carroll v. United States, 267 U.S. 132, 45 
S. Ct. 280, 69 L.Ed 543 (1925); United States v. Rivera, 321 
F.2d 704 (2d. Cir. 1963). 
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Further, the objections raised by Appellant's counsel at 


the trial below, and which were sustained by the Trial’ Judge, were 


founded on an elementary rule of evidence, i.e., the inadmissability 

of hearsay evidence. Apparently the Appellee would ae penalize 

the Appellant because counsel below raised timely and pppropriate 

objections to improper trial procedures. The illogic pf such a 

contention requires no further discussion. | 
Finally, as the Appellee concedes, the "record {is] 


incomplete on the issue of probable cause" (Appellee Br. at 20, 


| 


n. 30). Appellant fully agrees. 
Appellee relies on a number of “unknown victin" cases to 
demonstrate that probable cause existed in relying on the informa- 
tion of Miss Ross‘ brother. Appellee then states that Miss Ross, 
the “unknown victim," related the attack to the arresting officer 
through the hearsay statements of her brother. However, the record 
shows that beyond the statement that a “boy” tried to rape her, 


Miss Ross did not relate anything further to her brother. It is 


submitted that this is somewhat less than the "personel observations’ 


of an “unknown victim" required by Brown v. United States, 125 U.S. 
2 | 


App. D.C. 43, 46, 365 F.2d 976, 979 (1966). | 
| 
It is evident that this case does not involve information 
from an "unknown victim." Rather, the arrest was based on informa- 


tion from a third party, who was not witness to the crime nor 

present when it occurred. | 

| 

| 

2/ Appellant agrees with Appellee that hearsay can properly be the 
basis for probable cause; provided, however, that the hearsay is 
corroborated by other matters within the police officer's knowledge 


See, Jones v. United States, 362 U.S. 257, 4 L.EdJ2d 697, 80 S. Ct. 
399e (104) Sr 


af 


II. THE FAILURE TO PROVIDE A LINEUP VIOLATED 

APPELLANT'S CONSTITUTIONAL RIGRT OF DUE PROCESS 

It is Appellant's contention that the failure to hold a 

lineup was unjustified and violated his right of due process. See, 
Wright v. United States, Case No. 20153 (Decided January 31, 1968) 
(C.A.D.C.) (Sazelon, J., Dissenting). Also, it is submitted that 
the record does not support Appellee's suggestion (Appellee Br. at 
29, n. 45) that Miss Ross first identified the Appellant following 
his arrest at the scene of the crime. There was no post~-arrest 
confrontation between Miss Ross and Appellant until they met at 
the precinct and Appellee’s reference to that meeting as a "second" 
identification is inaccurate. The cases cited by Appellee, therefore, 
are not applicable to the instant proceeding. 


Appellee’s reliance on United States v. O'Connor, 232 F. Supp. 


963 (1968) is similarly misplaced. In that proceeding, the witness 
was able to see his assailant’s features and give an accurate 
description of the defendant prior to the confrontation. Id., at 967. 
Miss Ross, on the other hand, was unable to give a description of 
her attacker or his See, The fact that Miss Ross never 
identified any other party is not surprising, for Miss Ross was 
never presented any other party to identify. 

Appellant contends that no justification has been shown for 
the failure to conduct a lineup. Absent such a showing, the 


Appellant's right to due process has been violated, for, as 


3/ See Trial Transcript at 32, 36-38. 


| 
“nm | 


| 

| 
Judge Bazelon has stated, "We must insist on the fairest feasible 
identification procedures and not rely on the Court's lability to 


gauge the psychological effects of more suggestive procedures." 


Wright v. United States, supra., at 11. (Bazelon, J.; Dissenting). 


III. THE GOVERNMENT'S COMMENTS, IN ITS CLOSING ARGUMENT, WERE 
PREJUDICIAL TO THE APPELLANT AND A VIOLATION OF DUE PROCESS 
4/ 


Appellee avers that this Court's decisions in missing witness 


cases are not appropriate in that it is highly doubtful that these 


remarks in any sense beguiled the jury. This Court, however, has 
previously answered such a contention when it stated that “the jury 
- - « lacking direction, might have labored under the impression 


that an inference adverse to appellant could be drawn from the 


absence of any of these persons." Wright v. United States, U.S. 


App. D.C. 


» 397 F.2d 621, 626 (1967). Furthermore, patently 
absent from the record is the suitable investigation required by 
Wright before such comments can be made. Id., at 625-626. 
Appellee also contends that the Government's feilure to 
present Dobbs and Styles is of no merit in that the Government did 
not know the whereabouts of Dobbs and Styles, or if ‘ie did, the 
record does not show that Appellant did not. (Appellee Br. at 36, 
n. 56) The record, however, is clear that both Miss Ross and her 


brother knew Styles and Dobbs (Tr. 88, 117, 161 and 243-244), and 


Miss Ross saw Dobbs every day (Tr. 161). On the other hand, che 


Appellant testified that he did not know either of these men (Tr. 292). 


| 
1 


| 
4/ See, Wynn v. United States, __U.S. App. D.C.__, 397 F.2d 
621 (1967), and cases cited therein. : 
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IV. THE ADMISSION OF THE PRIOR CONVICTION WAS ERRONEOUS 
AND PREJUDICIAL TO THE APPELLANT'S RIGHT OF DUE PROCESS 


In view of the remoteness of the prior conviction, the age 
of the Appellant at the time and the inconsistent record below, 
Appellant urges that the admission of the prior conviction was 
erroneous and prejudicial to his right of due process. See, 


Barber v. United States, U.S. App. D.C. __, 392 F.2d 517, 


519 (1968); Stevens v. United States, __ U.S. App. D.C. __, 370 


F.2d 485 (1966) (Fahy, J., Dissenting). 


V. THE EVIDENCE PRESENTED BY THE GOVERNMENT WAS SO 

INCONSISTENT AS TO REQUIRE THE TRIAL JUDGE TO GRANT 

THE APPELLANT'S MOTION FOR DIRECTED VERDICT 

Appellee's response to this issue is as confusing as it is 

contradictory. For example, at page 42 of its Brief, Appellee 
states that the Appellant refrained from detailing alleged contra- 
Perret With the same breath, however, Appellee chastises 
Appellant for detailing only six of the nine times Miss Ross 
contradicted herself (Appellee Br. at 65, n. 65). Appellee goes 
on to state that Appellant's claim that the Government never 
established the exact time of the crime is absurd, since all 
witnesses testified that it occurred between 9:00 PM and 10:30 PM. 
In light of the defense of alibi raised at trial, it is submitted 
that the time span established by the Government is far from exact 


for the purpose of this proceeding. 


5/ Apparently Appellee does not consider references to specific 
pages of the transcript sufficient for identification purposes. 


Appellee also avers that the prosecutor did not agree with 
the Appellant's version of the times he left the restaurants he 
visited, but rather, suggested to the jury that even with the alibi 
Appellant proposed, he would have had time to commit the attack 
(Appellee Br. at 44, n. 67). The fact remains, however, that 
Appellant testified that he entered the restaurant at Seereetentats 
9:30 PM and did not leave until about 19:15 — It is difficult 
to understand how Appellant thereafter could have completed the 
crime with which he was charged when the activities involved lasted 


approximately 20 minutes and, according to the testimony of the 
victim's brother, were completed by 10:90 PM (Tr. 219). 
: 
CONCLUSION | 
Appellant respectfully submits that the Appellee has failed 
to overcome the issues raised and for the reasons stated urges the 


Court to set aside the judgment and commitment of the| United States 


District Court entered against the Appellant. 


Respectfully submitted, 
/s/ Edward F. Xenehan 
Edward F. Kenehan 


By 


/s/ Vincent J. Curtis, Jr. 
By | 
Vincent J. Curtis, Jr. 


Counsel for Appellant 
(Appointed by this Court) 


November 5, 1968 


6/ Appellant's testimony was verified by his uncle (Tr. 275, 281). 
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